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Bankruptcy and insolvency — Stay of creditors’ rights and remedies —
Claims that may be dealt with by compromise or arrangement — Compensation
between debt arising before and debt arising after initial order — Quebec Voluntary
Reimbursement Program — Whether claim arising from agreement entered into under
Quebec Voluntary Reimbursement Program is necessarily claim that relates to debt or
liability resulting from obtaining property or services by false pretences or fraudulent
misrepresentation pursuant to s. 19(2)(d) of Companies’ Creditors Arrangement Act
— Whether supervising judge’s discretion in restructuring context allows judge to stay
right invoked by creditor to effect compensation between debt arising before and debt
arising after initial order — Companies’ Creditors Arrangement Act, R.S.C. 1985,
c. C-36, ss. 11, 11.02, 19(2)(d), 21 — Act to ensure mainly the recovery of amounts
improperly paid as a result of fraud or fraudulent tactics in connection with public
contracts, CQLR, c.R-2.2.0.0.3 — Voluntary Reimbursement Program, CQLR,

c.R-2.2.0.03,r. 1.

In August 2018, the Superior Court made an initial order by which
SM Group, a consulting engineering firm, became subject to proceedings under the
Companies’ Creditors Arrangement Act (“CCAA”). The order stayed the rights and
remedies of creditors, among other things, and appointed a monitor. Following that
order, SM Group continued to perform work for Ville de Montréal (“City”’). However,
the City refused to pay for that work and invoked its right to effect compensation
between what it owed SM Group and two claims it allegedly had against SM Group

that arose before the initial order. Those claims are related to the application of the Act



to ensure mainly the recovery of amounts improperly paid as a result of fraud or
fraudulent tactics in connection with public contracts (“Bill 26”) and, according to the
City, result from fraud on SM Group’s part. The first claim arises from a settlement
agreement entered into under the Voluntary Reimbursement Program (“VRP”) that
resulted from Bill 26 (“VRP claim”). The second claim is based on a proceeding
brought by the City against SM Group, in which it claimed money from SM Group for
allegedly having participated in collusion in relation to a call for tenders for a water

meter contract.

In response to the City’s refusal to pay for the work done by SM Group
after the initial order, the monitor applied for a declaratory judgment stating that
compensation could not be effected with respect to the amounts owed by the City to
SM Group. The supervising judge granted the application. The Court of Appeal
reached the same conclusion as the supervising judge: that the compensation invoked
by the City could not be effected. It found that a claim relating to fraud falling within
s. 19(2)(d) of the CCAA is not an exception to the rule stated in Quebec (Agence du
revenu) v. Kitco Metals Inc., 2017 QCCA 268, whereby compensation between debts
arising before and after an initial order (“pre-post compensation™) is prohibited. It was
also of the view that the City had not proved that s. 19(2)(d) applied to its claims.
Finally, with regard to the water meter contract claim, the Court of Appeal agreed with
the supervising judge that the conditions for judicial compensation were not met, since
the certainty, liquidity and exigibility of that claim had to be determined later in a

proceeding other than that of the restructuring case.



Held (Brown J. dissenting): The appeal should be dismissed.

Per Wagner C.J. and Moldaver, Karakatsanis, C6te, Rowe and Martin JJ.:
First, a claim arising from an agreement entered into under the VRP is not necessarily
a claim that relates to a debt resulting from fraud pursuant to s. 19(2)(d) of the CCAA.
In this case, the City has not shown that the VRP claim relates to a debt resulting from
fraud within the meaning of that provision. Second, with regard to pre-post
compensation, a supervising judge has the discretion to stay the exercise of a right to
pre-post compensation, or set-off, invoked by a creditor under the civil law or the
common law. However, the supervising judge may refuse to stay this right, or may lift
such a stay, only in exceptional circumstances, given the high disruptive potential of
this form of compensation. In the case at bar, the initial order stayed the City’s right to
pre-post compensation, and it would not be appropriate to lift the stay in relation to the

claims in issue.

To answer the question with respect to compensation in the context of this
appeal, the Court must first determine whether a claim arising from an agreement
entered into under the VRP is necessarily a “claim that relates to” a “debt or liability
resulting from obtaining property or services by false pretences or fraudulent

misrepresentation” pursuant to s. 19(2)(d) of the CCAA.

The first step in characterizing the VRP claim is to distinguish, for the
purposes of the CCAA, claims that are subject to a compromise or arrangement from

those that are not. Section 19(2) provides, by way of exception, that certain claims may



not be dealt with by a compromise or arrangement, including those that result from
fraud. To prove that its claim relates to a debt resulting from obtaining property or
services by false pretences or fraudulent misrepresentation pursuant to s. 19(2)(d), a
creditor has the burden of establishing, on a balance of probabilities, the following four
elements: (i) the debtor made a representation to the creditor; (ii) the representation was
false; (iii) the debtor knew that the representation was false; (iv) the false representation

was made to obtain property or a service.

In this case, the City did not try to prove or even allege any of these
elements. The content of the VRP agreement, Bill 26 and the regulation made under it
(“VRP Regulation”) must therefore be interpreted to determine whether the VRP claim
may be dealt with by a compromise or arrangement. This interpretation exercise

confirms that s. 19(2)(d) of the CCAA does not apply to the VRP claim.

First, it is clearly stipulated in the VRP agreement entered into by the
parties that the amount fixed in the agreement can in no way be considered to constitute
an admission of liability. As a result, it cannot be presumed that the VRP claim is a

claim that falls within s. 19(2)(d) of the CCAA.

Second, Bill 26 and the VRP Regulation do not create a statutory
presumption or a presumption of fact that a debtor made fraudulent representations to
a public body. The use of the words “may have been” in s. 3 of Bill 26 and in s. 1 of
the VRP Regulation to describe the purpose of the VRP indicates that fraud is a

possibility rather than a certainty. Section 7 of the VRP Regulation supports this point,



since it states that the fact that a natural person or an enterprise participates in the VRP
does not constitute an admission of liability or of a fault committed by the natural
person or enterprise. The fault in question in s. 7 is a matter of civil liability and is
limited to the public contract to which a VRP agreement pertains. Where the legislature
intends to refer to penal or criminal proceedings, or to civil proceedings outside the
scope of a VRP agreement, it does so expressly. This interpretation is confirmed when

s. 7 of the VRP Regulation is read in conjunction with s. 8.

The City is wrong to say that reading ss. 1, 3 and 10 of Bill 26 together
leads to the conclusion that a natural person or enterprise that participated in the VRP
necessarily defrauded a public body. Although s. 1 of Bill 26 does not refer to fraud as
being hypothetical, s. 3 of Bill 26 and s. 1 of the VRP Regulation are clear: the
substantive provisions of Bill 26 and the VRP Regulation contemplate fraud only
hypothetically. Finally, the two schemes created by Bill 26 must not be confused.
Section 10 states that fraud was committed, but this section is part of the scheme
introduced by Chapter I11 (ss. 10 to 17), which applies to judicial proceedings brought
against a natural person or enterprise that allegedly participated in fraud in relation to
a public contract, and not part of the VRP scheme introduced by Chapter 11 (ss. 3t0 9).
It is up to the courts to conclude that fraud has been committed, and the existence of
fraud will be recognized by a court only under the Chapter 111 scheme, which did not
take effect until the VRP scheme introduced by Chapter 11 ended. The reference to s. 10
in s. 3 merely serves to specify the natural persons to whom the VRP applies.

Accordingly, the City has not shown that the VRP claim falls within s. 19(2)(d) of the



CCAA. Neither the content of the VRP agreement nor its legal framework supports a

presumption that SM Group admitted to having committed a fraudulent act.

Furthermore, a right to pre-post compensation, or set-off, invoked by a
creditor under the civil law or the common law can be stayed by a court under ss. 11
and 11.02 of the CCAA. Under s. 11.02 of the CCAA, a court may stay any action, sulit
or other proceeding that might be brought against the debtor company. While at first
glance the language of this provision limits the power to order a stay to judicial
proceedings, the courts have taken a large and liberal approach in interpreting the scope
of the rights and remedies that can be included in a stay order. A court has the power
to stay rights held by creditors if the exercise of those rights could jeopardize the
restructuring process. This includes a creditor’s right to effect pre-post compensation.
Such an interpretation advances the CCAA’s remedial objectives and is consistent with

its scheme.

In the vast majority of cases, an initial order will, and should, stay a
creditor’s right to set up pre-post compensation against the debtor. However, a court
may in its discretion refuse to impose such a prohibition or, if pre-post compensation
was stayed by the order, lift the stay at a later date to allow an interested creditor to
assert its rights. The absolute prohibition against pre-post compensation imposed by
the Quebec Court of Appeal in Kitco must therefore be tempered. However, a court
must be cautious before allowing such a form of compensation, given its high

disruptive potential.



Moreover, s. 21 of the CCAA does not grant creditors a right to pre-post
compensation that would be shielded from a supervising judge’s power to order a stay
under ss. 11 and 11.02 of the CCAA. Read in light of its context, its purpose and the
scheme of the CCAA, s. 21 is limited to authorizing compensation between debts that
arise before an initial order is made (“pre-pre compensation”) for the purpose of
quantifying creditors’ claims on the date of commencement of proceedings. This
provision does not have the effect of authorizing pre-post compensation. That being
said, s. 21 of the CCAA does not prohibit this form of compensation either. It follows
that a supervising judge retains the discretion to stay or to authorize the exercise of a
right to pre-post compensation, or set-off, invoked by a creditor under the civil law or

the common law.

In exercising its discretion under the CCAA, a court must keep three
baseline considerations in mind: (1) the appropriateness of the order being sought, (2)
due diligence and (3) good faith on the applicant’s part. The first consideration relates
both to the order itself and to the means that are employed. It is assessed in light of the
CCAA’s remedial objectives, which include protecting the public interest. In very
specific circumstances, a court could conclude that protection of the public interest and
the CCAA’s other remedial objectives justify authorizing pre-post compensation in
favour of a creditor that has proved that it was a victim of fraud within the meaning of
s. 19(2)(d) of the CCAA. However, the court should take care not to reduce the public
interest to the interests of a particular creditor or group of creditors. The second

consideration is also important because it discourages parties from sitting on their rights



and ensures that creditors do not strategically manoeuver or position themselves to gain

an advantage.

In the case at bar, the words of the stay order made by the Superior Court
are broad enough to stay pre-post compensation, and it would not be appropriate to lift
the stay in relation to the VRP claim. Because the City has not proved the alleged fraud
and has not relied, in support of its position, on any of the CCAA’s remedial objectives
other than protecting the public interest, it has not discharged its burden of proving that
the order being sought is appropriate. In addition, the City did not act with the diligence

expected in CCAA proceedings.

With regard to the water meter contract claim, the Superior Court agreed
to lift the stay of proceedings to allow the City to establish the existence and amount
of its claim in that case. That order did not authorize the City to withhold the amounts
owed to SM Group for the work subsequent to the initial order with a view to effecting
compensation if the City was successful in the case relating to the water meter contract.
In the circumstances, an order allowing the City to withhold the amounts owed to
SM Group pending the outcome of that case would not be appropriate for the same

reasons as those relating to the VRP claim.

Per Brown J. (dissenting): The appeal should be allowed solely for the
purpose of remanding the case to the Superior Court so it can decide whether the City
may effect pre-post compensation for the VRP claim and whether compensation is

available in respect of the water meter claim. There is agreement with the majority that



a supervising judge has a discretion under s. 11 of the CCAA as to whether to allow a
creditor to effect pre-post compensation, or set-off. However, this discretion is not
limited solely to the exceptional circumstances the majority describes. The scope of
s. 21 of the CCAA is not limited to pre-pre compensation; pre-post compensation is
permitted, but must be subject to the exercise of a supervising judge’s discretion.

Moreover, nothing in s. 21 of the CCAA prohibits judicial compensation.

The approach taken by the Quebec Court of Appeal in Kitco, according to
which pre-post compensation will never be authorized under the CCAA, involves
several errors and must be rejected. To begin with, the Court of Appeal erred in relying
on a judgment rendered by the Court in the context of a bankruptcy under the
Bankruptcy and Insolvency Act (“BIA”). Although the scheme established by the CCAA
and the one established by the BIA must be viewed as an integrated body of insolvency
law, there remain many differences between them, including two that are fundamental.
First, when an insolvent company has recourse to the CCAA, it continues its business
activities and is not divested of its property in favour of a third party, unlike with the
measures put in place under the BIA that vest the bankrupt’s property in a trustee. There
is thus no loss of mutuality under the CCAA. This mutuality, which survives the initial
order, is what makes compensation possible under the CCAA, unlike under the BIA.
Secondly, the scheme established by the CCAA is flexible and allows creative solutions
to be put forward to achieve the objective of restructuring a financially distressed
company, in contrast to the BIA, which provides a set of pre-established rules. The

CCAA’s provisions must be interpreted expansively to enable its remedial objectives to



be achieved. Because of these objectives, a broad discretion is also conferred on

supervising judges by s. 11 of the CCAA. This discretion has no equivalent in the BIA.

Next, the state of the law elsewhere in Canada is clear: pre-post set-off is
possible under the CCAA, subject to a supervising judge’s discretion to stay such set-off
having regard to its effects on the status quo period, the underlying objectives of this
period, the advancement of efforts to reach an arrangement, and the remedial objectives
of the CCAA. The approach proposed in Kitco has created an asymmetry between the
interpretation given to s. 21 of the CCAA by the Quebec courts and the interpretation
given to it by the courts of other Canadian provinces, which is contrary to the principle

of homogenous interpretation of federal statutes.

Lastly, staying the remedies of an insolvent company’s creditors under the
CCAA to allow the company to develop a plan of arrangement is of critical importance.
However, where a plan of arrangement cannot be contemplated and the insolvent
company will be liquidated or sold in any event, to conclude that pre-post compensation
is never allowed could be unfair to the company’s creditors with claims that are certain,
liquid and exigible. In such cases, the creditors’ remedies will be stayed indefinitely
and they will never be able to effect pre-post compensation, since the insolvent
company will become an “empty shell” after the sale. Moreover, allowing pre-post
compensation will not have the effect of derailing the company’s restructuring process,

as there is no such process in this situation.



In the instant case, there is no need to decide whether the VRP claim must
be characterized as a claim based on “false pretences or fraudulent misrepresentation”
within the meaning of s. 19(2)(d) of the CCAA. Section 21 of the CCAA must be
interpreted as allowing pre-post compensation regardless of whether a claim results
from fraud for the purposes of s. 19(2)(d). It is true that proof that the debt underlying
a claim is fraudulent is a relevant factor in the exercise of a supervising judge’s
discretion to permit pre-post compensation; however, whether the City’s VRP claim

results from fraud is a question to be decided by the supervising judge, not by the Court.

Given that the supervising judge did not exercise her discretion under s. 11
of the CCAA, believing herself to be bound by the conclusions of the Quebec Court of
Appeal in Kitco, it is not for the Court to exercise that discretion in order to determine
whether to permit pre-post compensation. Supervising judges are in the best position
to decide whether to exercise their discretion in a particular case. In cases involving an
exercise of discretion by a court of first instance, it is not in the interests of justice for

the Court to step into that court’s shoes and decide these matters.
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l. Introduction

[1] This appeal raises an issue relating to compensation, or set-off in a
common law setting, between two debts in the context of proceedings under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). The question
IS whether compensation is permitted for debts between the same parties: on the one
hand, a debt resulting from the Act to ensure mainly the recovery of amounts improperly
paid as a result of fraud or fraudulent tactics in connection with public contracts,
CQLR, c. R-2.2.0.0.3 (“Bill 26”), that predates an initial order made under the CCAA
and, on the other hand, a debt between the same parties that postdates that order. In
these reasons, we will use the expression “pre-post compensation” to refer generally to

compensation between debts arising before and after an initial order.

[2] This question thus affords the Court an occasion to interpret, for the first
time, certain provisions of Bill 26 as well as the regulation made under it, the Voluntary
Reimbursement Program, CQLR, c. R-2.2.0.0.3, r. 1 (“VRP Regulation”). In doing so,
we will clarify for public bodies the burden of proof that rests on them in seeking to
establish that a claim arising from an agreement entered into under the Voluntary

Reimbursement Program (“VRP”) is fraudulent.

[3] Bill 26 was passed by the Quebec National Assembly in March 2015 in
response to a commission of inquiry that had brought to light the existence of schemes
involving collusion and corruption in the awarding and management of public contracts

in the construction industry (““Charbonneau Commission”), and the VRP Regulation



was made a few months later. The program resulting from this legislation, which was
in effect for two years, allowed enterprises to “reimburse certain amounts improperly
paid in the course of the tendering, awarding or management of a public contract in

relation to which there may have been fraud or fraudulent tactics” (s. 3 of Bill 26).

[4] To answer the question with respect to compensation in the context of this
appeal, the Court must first determine whether a claim arising from an agreement
entered into under the VRP is necessarily a “claim that relates to” a “debt or liability
resulting from obtaining property or services by false pretences or fraudulent
misrepresentation” pursuant to s. 19(2)(d) of the CCAA. We would answer this question
in the negative. It cannot be presumed that a claim arising from the VRP falls within
that provision where no evidence to this effect has been tendered. We also conclude
that a court should generally exercise its discretion to stay pre-post compensation,
although it may, in rare cases, refuse such a stay. As well, the court may later lift the
stay of the right to pre-post compensation in appropriate cases. In the case at bar,
however, we conclude that the initial order stayed the right of the appellant, Ville de
Montréal (“City”), to pre-post compensation and that it would not be appropriate to lift

the stay in relation to the claims in issue.

[5] The appeal should therefore be dismissed.

1. Facts



[6] SM Group, which at the relevant time was a consulting engineering firm,
performed a variety of contracts for the City over a period of several years. The
Charbonneau Commission’s work uncovered a link between SM Group and certain
central players in the collusion schemes. Two of its former officers were in fact charged

with criminal offences. SM Group subsequently became insolvent.

[7] On August 24, 2018, the Quebec Superior Court made an initial order by
which SM Group became subject to proceedings under the CCAA and the rights and
remedies of creditors were stayed. The respondent, Deloitte Restructuring Inc.
(“Deloitte”), was appointed as monitor. Following that order, SM Group continued to
perform work for the City, including the construction of the Samuel De Champlain

Bridge and the rebuilding of the Turcot Interchange.

[8] The City refused to pay for that work. On November 7, 2018, it invoked
its right to effect compensation between its debt to SM Group for the work done after
the initial order and two claims against SM Group that, according to the City, arose

before the order and resulted from fraud on SM Group’s part.

[9] On November 12, 2018, the Superior Court approved the sale of some of
SM Group’s assets to Thornhill Investments Inc. (“Thornhill”). One week later,

SM Group’s contracts were assigned to Thornhill.

[10] The two claims raised by the City are related to the application of Bill 26.

The purpose of that statute, read in conjunction with the Integrity in Public Contracts



Act, S.Q. 2012, c. 25, enacted in 2012, and the Act to give effect to the Charbonneau
Commission recommendations on political financing, S.Q. 2016, c. 18, enacted in
2016, is to strengthen public confidence in government institutions by addressing the
revelations made by the Charbonneau Commission. Bill 26 has been described as
[TRANSLATION] “a statutory benchmark for establishing a lack of ethics and lax (if not
criminal) morals in a number of enterprises in relation to the awarding of public

contracts in Quebec” (R. v. Fedele, 2018 QCCA 1901, at para. 44 (CanLll)).

[11] The first claim the City alleges it has against SM Group arises from a
settlement agreement entered into in November 2017 by SM Group and the Minister
of Justice, acting on the City’s behalf, under the VRP (“VRP claim”). The second is
based on a proceeding brought by the City against SM Group in September 2018, in
which it claimed more than $14 million from SM Group for allegedly having
participated in collusion in relation to a call for tenders for a water meter contract

(“‘water meter contract claim”).

[12] Because SM Group had failed to repay the VRP claim and because the sale
of certain assets to Thornhill was imminent, the City advised SM Group that it intended
to effect compensation between what it owed SM Group and the above-mentioned
claims, noting that those claims could not be discharged or dealt with by a compromise
or arrangement in the planned restructuring process given that they resulted from fraud

and from a misappropriation of public funds.



[13] In response, Deloitte applied for a declaratory judgment stating that
compensation could not be effected with respect to the amounts owed by the City to

SM Group for work performed for the City.

I11. Judicial History

A.  Quebec Superior Court, 2019 QCCS 2316 (Corriveau J.)

[14] The supervising judge granted Deloitte’s application for a declaratory
judgment and held that pre-post compensation could not be effected in favour of the
City. Even though, in her view, the VRP claim was linked to an allegation of fraud that
had not been refuted by SM Group, she concluded that, according to the principles laid
down in Quebec (Agence du revenu) v. Kitco Metals Inc., 2017 QCCA 268, pre-post
compensation was not possible. She also concluded that the water meter contract claim

was neither liquid nor exigible, which precluded compensation.

B.  Quebec Court of Appeal, 2020 QCCA 438 (Rochette and Healy JJ.A., Ruel J.A.
Dissenting in Part)

[15] Rochette J.A., writing for the majority, rejected the City’s argument
regarding the VRP claim. Relying on Kitco, he reached the same conclusion as the
supervising judge: that pre-post compensation could not be effected in this case. He
also rejected the City’s argument that a claim relating to fraud falling within s. 19(2)(d)

of the CCAA is an exception to the rule stated in that case. In any event, he expressed



the view that the City had not proved that s. 19(2)(d) applied to its claims. Finally, with
regard to the water meter contract claim, Rochette J.A. added that the conditions for
judicial compensation were not met, since the certainty, liquidity and exigibility of that
claim had to be determined later in a proceeding other than that of the restructuring

case.

[16] Ruel J.A., dissenting in part, agreed with his colleagues on the nature of
the water meter contract claim. However, he was of the view that the VRP claim had
to be presumed to fall within s. 19(2)(d) of the CCAA and that Kitco had to be
distinguished on the basis that it had been rendered in a different context. In the final
analysis, Ruel J.A. found that s. 19(2)(d) of the CCAA represents an exception to the
principle established in that case and that it therefore allowed pre-post compensation

between the two parties’ respective debts.

IV. Issues

[17] This appeal raises the following three questions:

1. Is the VRP claim a claim that relates to a debt resulting from fraud

pursuant to s. 19(2)(d) of the CCAA?

2. Does the CCAA permit compensation between a debt that arises before

an initial order and one that arises after that order?



3. If compensation is permitted, should the City be authorized to withhold
the payments owed to SM Group until judgment is rendered in the case

relating to the water meter contract?

[18] We will deal with these questions by considering each of the City’s claims

separately.

V. Analysis

[19] In essence, the City argues that the VRP claim cannot be dealt with by a
compromise or arrangement because it relates to a debt resulting from fraud pursuant
to s. 19(2)(d) of the CCAA. According to the City, such a claim falls outside the
absolute prohibition against pre-post compensation imposed by Kitco. The City also
argues that the absolute nature of the Kitco rule is inconsistent with the broad discretion
conferred on supervising judges by the CCAA. It submits that supervising judges can,
in exercising their discretion, authorize pre-post compensation in appropriate
circumstances. The exercise of this discretion is particularly appropriate where fraud is

involved.

[20] For the reasons that follow, we are of the view that the VRP claim in this
case is not a claim that relates to a debt resulting from fraud pursuant to s. 19(2)(d) of
the CCAA. We also conclude that a right to pre-post compensation, or set-off, invoked
under the civil law or the common law can be stayed under ss. 11 and 11.02 of the

CCAA. In our opinion, however, a supervising judge has the discretion to authorize



pre-post compensation only in exceptional circumstances, given the high disruptive
potential of this form of compensation. In this regard, the fact that the debt underlying
a VRP claim is fraudulent, where this is shown, is a relevant factor in the exercise of
the supervising judge’s discretion. In this case, we find that it would not be appropriate
to allow the City to effect compensation with respect to the VRP claim. Nor would it
be appropriate to authorize the City to withhold the payments owed to SM Group

pending the outcome of the case relating to the water meter contract.

A.  Voluntary Reimbursement Program Claim

(1) Characterization of the Voluntary Reimbursement Program Claim

[21] We must begin by determining whether the VRP claim is a claim that
relates to a fraudulent debt, because this is the premise behind the City’s reasoning. For
the reasons that follow, we conclude that this basic premise is not correct: the VRP
claim is not a claim that relates to a debt resulting from fraud pursuant to s. 19(2)(d) of
the CCAA. The mere fact that a debtor company participated in the VRP is not sufficient
to infer that the company defrauded a public body. In light of this conclusion, it is not
necessary for us to deal with Deloitte’s alternative argument that s. 19 of the CCAA is
inapplicable in this case because there is no plan providing for a compromise or

arrangement.

[22] The first step in characterizing the VRP claim is to distinguish, for the

purposes of the CCAA, claims that are subject to a compromise or arrangement from



those that are not. Section 19(1) of the CCAA sets out the general scheme governing

claims that may be dealt with by a compromise or arrangement:

19 (1) Subject to subsection (2), the only claims that may be dealt with by
a compromise or arrangement in respect of a debtor company are

(a) claims that relate to debts or liabilities, present or future, to which
the company is subject on the earlier of

(i) the day on which proceedings commenced under this Act, and

(i1) if the company filed a notice of intention under section 50.4 of
the Bankruptcy and Insolvency Act or commenced proceedings under
this Act with the consent of inspectors referred to in section 116 of
the Bankruptcy and Insolvency Act, the date of the initial bankruptcy
event within the meaning of section 2 of that Act; and

(b) claims that relate to debts or liabilities, present or future, to which
the company may become subject before the compromise or
arrangement is sanctioned by reason of any obligation incurred by the
company before the earlier of the days referred to in subparagraphs (a)(i)
and (ii).

[23] As an exception to this scheme, s. 19(2) of the CCAA provides that certain
claims may not be dealt with by a compromise or arrangement, including those that

result from fraud:

(2) A compromise or arrangement in respect of a debtor company may not
deal with any claim that relates to any of the following debts or liabilities
unless the compromise or arrangement explicitly provides for the claim’s
compromise and the creditor in relation to that debt has voted for the
acceptance of the compromise or arrangement:

(d) any debt or liability resulting from obtaining property or services by
false pretences or fraudulent misrepresentation, other than a debt or
liability of the company that arises from an equity claim; . . .



[24] The burden of proof applicable to this scheme can be determined by
referring to the case law and academic commentary on s. 178(1)(e) of the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), which is analogous in every respect
to s. 19(2)(d) of the CCAA. As this Court noted in Century Services Inc. v. Canada
(Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, these two statutes “for[m] part
of an integrated body of insolvency law” (para. 78; see also 9354-9186 Québec inc. v.

Callidus Capital Corp., 2020 SCC 10, at para. 74).

[25] To discharge its burden of proving that its claim relates to a debt “resulting
from obtaining property or services by false pretences or fraudulent misrepresentation”,
a creditor must establish, on a balance of probabilities, the following four elements: (i)
the debtor made a representation to the creditor; (ii) the representation was false; (iii)
the debtor knew that the representation was false; (iv) the false representation was made
to obtain property or a service (Léger v. Ouellet, 2011 QCCA 1858, at para. 30
(CanLl); Dupuis v. Cernato Holdings Inc., 2019 QCCA 376, at para. 37 (CanLll); see
also L. W. Houlden, G. B. Morawetz and J. Sarra, Bankruptcy and Insolvency Law of
Canada (4th ed. rev. (loose-leaf)), vol. 3, at H§63; Berger, Re, 2010 ONSC 4376, 70
C.B.R. (5th) 225, at para. 28; J. P. Sarra, G. B. Morawetz and L. W. Houlden, The
2020-2021 Annotated Bankruptcy And Insolvency Act (2020), at pp. 1001 and 1006;
D. Brochu, Précis de la faillite et de l'insolvabilité (5th ed. 2016), at pp. 502-3). Once
these elements have been proved, the creditor of a claim to which s. 19(2)(d) of the
CCAA applies is in a better position than other ordinary creditors, insofar as such a

claim, while not conferring secured creditor status, cannot be dealt with by a



compromise or arrangement (see Houlden, Morawetz and Sarra, at H863). This
exception to the general scheme established by s.19(1) of the CCAA must be
interpreted narrowly (see, e.g., by analogy, Lambert v. Macara, [2004] R.J.Q. 2637
(C.A)), at para. 96; Canada Mortgage and Housing Corp. v. Gray, 2014 ONCA 236,

119 O.R. (3d) 710, at para. 24).

[26] The City’s burden was certainly not negligible: it had to prove that
SM Group had knowingly made a false representation that led to the VRP claim.
However, the City considered it sufficient for that purpose to mention that the claim
existed, and did not try to prove or even allege any of these elements, presuming or

assuming that the VRP claim resulted from fraudulent representations.

[27] As a result, the content of the VRP agreement, Bill 26 and the VRP
Regulation must be interpreted to determine whether the VRP claim may be dealt with
by a compromise or arrangement. In this regard, and for the reasons that follow, we
agree with the majority of the Court of Appeal that s. 19(2)(d) of the CCAA does not

apply to the VRP claim.

[28] First, the content of the VRP agreement itself is a complete bar to the City’s
argument that participation in the program in itself justifies a finding that the City’s
claim results from SM Group’s fraudulent activities. Because this confidential
agreement entered into by the parties clearly stipulates that the amount fixed in the
agreement can in no way be considered to constitute an admission of liability, it cannot

be presumed that the VRP claim is a claim that falls within s. 19(2)(d) of the CCAA.



The onus was therefore on the City to prove, in accordance with the provisions of that
statute, that SM Group had knowingly made a false representation to it in order to

obtain property or a service.

[29] In this regard, there is, moreover, a well-established principle in the case
law that a court must generally make its own findings of fact in applying s. 19(2)(d)
(see Houlden, Morawetz and Sarra, at H863). This is true, for example, even where
findings possibly linked to fraud have been made in a previous trial or where a default
judgment or a consent to judgment might have contained such findings. It can be
inferred by analogy from the case law on s. 178(1)(e) of the BIA that the courts have
been particularly consistent and rigorous in assessing the evidence presented to them
in this regard (see, e.g., Terrain DEV Immobilier inc. v. Charron, 2021 QCCA 417, at
para. 2 (CanLIl); Dupuis, at paras. 36-40; Pelletier v. CAE Rive-Nord, 2019 QCCA
2164, at paras. 13-19 (CanLll); Tavan v. Rostami, 2014 QCCA 304, at paras. 3-6
(CanLll); Léger, at paras. 30-40; Guilbert v. Economical Mutual Insurance Co., 2020
MBQB 179, [2021] I.L.R. 11-6280, at paras. 20-25; Sharma v. Sandhu, 2019 MBQB
160, at paras. 38-45 (CanLlIl); Royal Bank of Canada v. Hejna, 2013 ONSC 1719, at
paras. 90-92 (CanLlIl); Berger, at paras. 28-35; Re Horwitz (1984), 52 C.B.R. (N.S.)
102 (Ont. H.C.J.), at pp. 106-7, aff’d (1985), 53 C.B.R. (N.S.) 275 (C.A.); Agriculture
Financial Services Corp. v. Zaborski, 2009 ABQB 183, 58 C.B.R. (5th) 301, at
paras. 12-18; Szeto, Re, 2014 BCSC 1563, 15 C.B.R. (6th) 255, at paras. 37-63; The

Toronto-Dominion Bank v. Merenick, 2007 BCSC 1261, at paras. 30-48 (CanLll);



Johnson v. Erdman, 2007 SKQB 223, 34 C.B.R. (5th) 108, at paras. 10-12; Coyle

(Bankrupt), Re, 2011 NSSC 238, 304 N.S.R. (2d) 369, at paras. 53-58).

[30] Second, Bill 26 and the VRP Regulation published in the Gazette officielle
du Québec pursuant to ss. 3 and 4 of that statute do not provide any greater support for
the City’s position. We agree with the majority of the Court of Appeal, who rejected
the idea of a statutory presumption or a presumption of fact that a debtor made
fraudulent representations based solely on the fact that it participated in the VRP. That
scheme, which was in effect from November 2015 to December 2017, created no such

presumption.

[31] The purpose of the VRP as defined in s. 3 of Bill 26 — in Chapter I,

entitled “Reimbursement Program” — supports this conclusion:

3. The Minister publishes in the Gazette officielle du Québec a voluntary,
fixed-term reimbursement program to make it possible for an enterprise or
a natural person mentioned in section 10 to reimburse certain amounts
improperly paid in the course of the tendering, awarding or management
of a public contract in relation to which there may have been fraud or
fraudulent tactics.

[32] The use of the words “may have been” in the phrase “there may have been
fraud or fraudulent tactics” clearly contradicts the City’s argument. Moreover, the same
words are also used in s. 1 of the VRP Regulation in describing the purpose of that

program:



1. The Voluntary Reimbursement Program makes it possible for every
natural person and every enterprise to reimburse certain amounts
improperly paid by a public body in the course of the tendering, awarding
or management of a public contract entered into after 1 October 1996 in
relation to which there may have been fraud or fraudulent tactics.

[33] The fact that fraud is characterized as a possibility rather than a certainty
is by no means surprising. Given the VRP’s purpose of recovering amounts paid
improperly by public bodies, it stands to reason that Bill 26 does not provide for any
mechanism to determine whether amounts agreed to under the VRP are in fact related,
in whole or in part, to fraud. Section 7 of the VRP Regulation supports this point, since

it states the following:

7. The fact that a natural person or an enterprise participates in the Program
does not constitute an admission of liability or of a fault committed by the
natural person or enterprise.

[34] The fault in question in s. 7 is a matter of civil liability and is limited to the
public contract to which a VRP agreement pertains. Where the legislature intends to
refer to penal or criminal proceedings, or to civil proceedings outside the scope of a
VRP agreement, it does so expressly. This interpretation is confirmed when s. 7 of the

VRP Regulation is read in conjunction with s. 8:

8. Every natural person or enterprise participating in the Program
acknowledges that revealing information or sending documents within the
Program framework does not restrict in any manner whatever a public
body’s capacity to bring civil proceedings against the natural person or
enterprise in relation to public contracts for which a settlement has not been
reached under the Program or to which the Act does not apply.



Every natural person or enterprise acknowledges that participation in the
Program and the conclusion of an agreement under it in no manner protects
the natural person or enterprise, or its officers, against any penal or criminal
proceedings that have been or may be brought in connection with public
contracts entered into by the natural person or enterprise.

[35] Evidence that a natural person or enterprise participated in the VRP
therefore cannot on its own justify characterizing a claim as being related to a debt

resulting from fraud pursuant to s. 19(2)(d) of the CCAA.

[36] However, the City submits that reading ss. 1, 3 and 10 of Bill 26 together
leads to an entirely different conclusion, namely that a natural person or enterprise that
participated in the VRP necessarily defrauded a public body. In our view, the City is

wrong.

[37] It is true that s. 1 of Bill 26 does not refer to fraud as being hypothetical:

1. This Act provides for exceptional measures for the reimbursement and
recovery of amounts improperly paid as a result of fraud or fraudulent
tactics in the course of the tendering, awarding or management of public
contracts.

As we saw above, however, s. 3 of Bill 26 and s. 1 of the VRP Regulation are clear:
there is no question that, unlike s. 1 of Bill 26, which sets out the purpose of that statute
generally, the substantive provisions of Bill 26 and the VRP Regulation contemplate
fraud only hypothetically. In addition, the City’s interpretation cannot be reconciled

with ss. 7 and 8 of the VRP Regulation, which are reproduced above.



[38]

That being said, the City points out that s. 3 of Bill 26 refers to s. 10, which

specifically states that fraud was committed:

[39]

10. Any enterprise or natural person who has, in any capacity, participated
in fraud or fraudulent tactics in the course of the tendering, awarding or
management of a public contract is presumed to have caused injury to the
public body concerned.

In such a case, the officers of the enterprise in office at the time the fraud
or fraudulent tactics occurred are held liable unless they prove that they
acted with the care, diligence and skill that a prudent person would have
exercised in similar circumstances.

The directors of the enterprise in office at the time the fraud or fraudulent
tactics occurred are also held liable if it is established that they knew or
ought to have known that fraud or fraudulent tactics were committed in
relation to the contract concerned, unless they prove that they acted with
the care, diligence and skill that a prudent person would have exercised in
similar circumstances.

The enterprises and natural persons referred to in this section are solidarily
liable for the injury caused, unless such liability is waived by the public
body.

We do not agree with the City’s interpretation on this point. It is up to the

courts to conclude that fraud of this kind has been committed. More precisely, we are

of the view that the City is confusing two schemes created by Bill 26: one — the VRP

(ss. 3 to 9) — introduced by Chapter 1l and the other by Chapter 111, which is entitled

“Special Rules Applicable to Judicial Proceedings” (ss. 10 to 17). The first scheme was

designed to encourage — for a two-year period — natural persons or enterprises fearing

that a public body would bring civil proceedings against them to participate in the VRP

with a view to entering into an agreement through a completely confidential process



(s. 7 of Bill 26; s. 4 of the VRP Regulation). It was only once the first scheme ended

that the second, one of an entirely different nature, took effect.

[40] The scheme provided for in ss. 10 to 17 of Bill 26 is one that deviates from
the general law. It applies to judicial proceedings brought by a public body, or by the
Minister of Justice on behalf of a public body, against a natural person or enterprise
that allegedly participated in fraud in relation to a public contract. When a court allows
such an action, not only can it assume that the defendant caused injury to the public
body through its fraudulent act (s. 10 para. 1), but in addition, “[t]he injury is presumed
to correspond to the amount claimed by the public body concerned for the contract
concerned if the amount does not exceed 20% of the total amount paid for that contract”
(s. 11 para. 1). The enterprises and natural persons contemplated by the statute are
solidarily liable for such injury (s. 10 para. 4). An amount granted “bears interest from
the date the work is accepted by the public body concerned for the contract concerned”
(s. 11 para. 3). As well, the court “must add a lump sum equal to 20% of any amount

granted for injury, to cover expenses incurred for the purposes of th[e] Act” (s. 14).

[41] In other words, these provisions are designed to make it easier to prove
causation and injury when such a proceeding is brought, but it should be noted that they
are of no effect if a court finds that the evidence of fraud is insufficient; as well, and
most importantly, they in no way make it easier to prove such a fault. Section 10 of Bill
26 is therefore of no assistance to the City, which in any event has not sought to show,

on any basis other than the mere existence of the VRP agreement, that SM Group took



part in fraud in connection with a contract the City awarded to it. The schemes created
by Bill 26 suggest that a court will recognize the existence of fraud only under the
Chapter 111 scheme. Moreover, it appears that the reference to s. 10 in's. 3 merely serves
to specify the natural persons to whom the VRP applies, namely directors and officers

of enterprises.

[42] Lastly, it should be mentioned that it can easily be imagined that an
enterprise that entered into a potentially contentious public contract with a public body
would make the strategic choice to participate in the VRP out of fear of bad publicity
or to avoid exposing itself to the exceptional scheme of Chapter 111 of Bill 26, the result
of which, if the proceeding were decided in the public body’s favour, would likely be
significant additional financial liability for the enterprise on top of the legal fees it

would have to pay.

[43] In sum, neither the content of the VRP agreement nor its legal framework
supports a presumption that SM Group admitted to having committed a fraudulent act;
nor does the VRP agreement constitute a serious, precise and concordant presumption
of fact (art. 2849 of the Civil Code of Québec). It follows that the City has not shown

that the VRP claim falls within s. 19(2)(d) of the CCAA.

(2) Compensation Between Debts Arising Before and After an Initial Order
(Pre-post Compensation)




[44] The bankruptcy of large companies often resulted in “the entire disruption
of the corporation, loss of goodwill, and sale of assets on a discounted basis”
(J. P. Sarra, Rescue! The Companies’ Creditors Arrangement Act (2nd ed. 2013), at
pp. 22-23; see also Century Services, at para. 16). Parliament, wishing to protect the
survivability of such companies, which are essential to economic prosperity and to a
high rate of employment, therefore set up a restructuring process in the CCAA that was
designed to prevent them from being dismantled and having their assets liquidated at a

discount (Century Services, at paras. 17-18 and 70; Callidus, at paras. 41-42).

[45] Initially, restructuring under the CCAA was done through a plan of
arrangement or compromise negotiated between the debtor company and its creditors
that averted the company’s bankruptcy by allowing it to adjust its debts and reorganize
its business (S. E. Edwards, “Reorganizations Under the Companies’ Creditors
Arrangement Act” (1947), 25 Can. Bar Rev. 587, at pp. 588-90 and 592). Later,
liquidation under the CCAA emerged as a practice. Liquidation can also serve as a tool
for restructuring a struggling business “by allowing the business to survive, albeit under
a different corporate form or ownership” (Callidus, at para. 45; see also Sarra, at p. 169;

K. P. McElcheran, Commercial Insolvency in Canada (4th ed. 2019), at p. 311).

[46] The primary tool that allows the CCAA to achieve its restructuring
objective is a stay of proceedings and of creditors’ rights (Sarra, at pp. 17 and 52;
McElcheran, at p. 5). The direct effect of a stay is that it creates a status quo period that

stabilizes the debtor company’s situation by shielding it from its creditors while the



restructuring process is under way (Century Services, at para. 60; see also Kitco, at
para. 43 (CanLll)). Without such a period, there would be a free-for-all in which
individual creditors would fight it out to enforce their rights without regard for the
company’s survival or the maximization of its liquidation value (Century Services, at

para. 22).

[47] During the status quo period, the debtor company can therefore continue
operating without fear of being driven into bankruptcy by its creditors. This temporary
respite creates an environment conducive to fair negotiations between the various
stakeholders and gives the debtor the necessary time to prepare a plan of compromise
or arrangement ensuring its survival, or to take steps to maximize the value of the
business it operates with a view to its liquidation under the CCAA (Meridian
Developments Inc. v. Toronto Dominion Bank (1984), 32 Alta. L.R. (2d) 150 (Q.B.), at

para. 15; Kitco, at para. 43; Callidus, at paras. 40 and 46).

[48] The fundamental feature of the CCAA is a grant to the courts that apply it
of a broad discretion to make any orders needed to ensure that restructuring is
successful and that the CCAA’s objectives are achieved (Century Services, at para. 19).
The true “engine” driving the statutory scheme (Callidus, at para. 48, citing Stelco Inc.
(Re) (2005), 253 D.L.R. (4th) 109 (Ont. C.A.), at para. 36), this judicial discretion also

plays a prominent part in stays of proceedings.

[49] In principle, a court may deny a stay application. Such applications are

rarely denied, however, to the point where the terms “initial order” and “stay order”



have, in practice, become interchangeable (Sarra, at p. 51). Stays are in fact requested

and granted systematically, other than in certain exceptional cases (p. 51).

[50] A stay is a temporary measure, however; once it has been lifted, creditors
regain their ability to fully exercise their rights and remedies (Quinsam Coal Corp., Re,
2000 BCCA 386, 20 C.B.R. (4th) 145, at paras. 9 and 14). On an initial application in
respect of a debtor company, a court may include in its initial order a first stay period
of no more than 10 days (s. 11.02(1) of the CCAA). After that, the court may renew the
stay for any period it considers necessary (s. 11.02(2) of the CCAA). When a stay is
renewed, or at any other time in the course of the proceedings, an interested creditor
may, in accordance with the procedure set out in the initial order, apply to the court to
lift a stay affecting any of its rights or remedies (Sarra, at pp. 58-60 and 88; see also
Muscletech Research & Development Inc., Re (2006), 19 C.B.R. (5th) 54 (Ont. S.C.J.),
at para. 5; Parc industriel Laprade inc. v. Conporec inc., 2008 QCCA 2222, [2008]

R.J.Q. 2590, at paras. 7-8 and 14-15).

[51] While it is true that the BIA and the CCAA form part of an integrated body
of insolvency law, there are nonetheless some fundamental differences between the two
schemes (Century Services, at para. 78). Unlike the BIA, the CCAA gives courts a broad
discretion to decide whether a stay is appropriate, to determine how long it should last
and to adjust its scope depending on what is needed to restructure the debtor company
and to achieve the objectives of the CCAA. In this regard, the CCAA has been described

as a “skeletal” statute that does not contain “a comprehensive code that lays out all that



is permitted or barred” (Century Services, at para. 57, quoting Metcalfe & Mansfield

Alternative Investments Il Corp. (Re), 2008 ONCA 587, 92 O.R. (3d) 513, at para. 44).

[52] To fully understand the rights and restrictions applicable in a given case, it
is therefore not enough to read the legislation; it is also important to consider the court’s
exercise of its discretion, which is reflected in all of the many orders made throughout

the proceedings.

[53] The question raised by this appeal is therefore whether a court’s discretion
allows it to stay a right to pre-post compensation, or set-off, invoked by a creditor under
the civil law or the common law and, by extension, to authorize pre-post compensation

in appropriate cases.

(@) Power to Grant and Lift a Stay of the Right to Pre-post Compensation

[54] In our view, the broad discretion conferred on a court by ss. 11 and 11.02
of the CCAA allows it to stay rights held by creditors if the exercise of those rights
could jeopardize the restructuring process. This includes a creditor’s right to effect

pre-post compensation.

[55] Under s. 11.02 of the CCAA, a court may stay any action, suit or other
proceeding that might be brought against the debtor company. Despite the language of
s. 11.02, which at first glance limits the power to order a stay to judicial proceedings,

the courts have taken a large and liberal approach in interpreting the scope of the rights



and remedies that can be included in a stay order (see Meridian, at para. 26; Quintette
Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (C.A.), at pp. 113-14;
Smoky River Coal Ltd., Re, 1999 ABCA 179, 71 Alta. L.R. (3d) 1, at paras. 31-33;
McElcheran, at pp. 135 and 245-46; R. J. Wood, Bankruptcy and Insolvency Law (2nd
ed. 2015), at p. 363). For example, in Quintette Coal, the British Columbia Court of
Appeal concluded that a creditor’s right to pre-post set-off can be stayed just like any
other enforcement measure with a high disruptive potential (see also Associated
Investors of Canada Ltd. (Manager of) v. Principal Savings & Trust Co. (Liquidator
of) (1993), 13 Alta. L.R. (3d) 115 (C.A.), at paras. 23-24; North American Tungsten
Corp., Re, 2015 BCCA 390, 377 B.C.A.C. 6, at paras. 13-16, aff’d 2015 BCCA 426,
378 B.C.A.C. 116, at paras. 28-30). In our view, this interpretation is the correct one,

as it advances the CCAA’s remedial objectives and is consistent with its scheme.

[56] It can also be seen from the various model initial orders adopted by the
country’s superior courts that prohibitions against setting off debts are standard
practice, and in the vast majority of cases take effect as soon as an initial order is made
(see Court of Queen’s Bench of Alberta, Alberta Template CCAA Initial Order, January
2019 (online), at paras. 14 and 16; Supreme Court of British Columbia, Model CCAA
Initial Order, August 1, 2015 (online), at paras. 16 and 18; Ontario Superior Court of
Justice, Commercial List, Initial Order, January 21, 2014 (online), at paras. 15-16;
Superior Court of Quebec, Commercial Division, Initial Order, May 2014 (online), at
paras. 10 and 12; Court of Queen’s Bench for Saskatchewan, Saskatchewan Template

CCAA Initial Order, December 6, 2017 (online), at paras. 15-16).



[57] A court’s discretion is therefore broad enough to allow it to stay the right
of creditors to effect pre-post compensation. In such a case, the prohibition against
pre-post compensation flows directly from the stay order. Conversely, a court may in
its discretion refuse to impose such a prohibition or, if pre-post compensation was
stayed by the order, lift the stay at a later date to allow an interested creditor to assert
its rights. On this point, we reject the absolute prohibition proposed by the Quebec
Court of Appeal in Kitco, because we conclude that a court has the discretion to allow

pre-post compensation in appropriate cases.

[58] The instances in which a court should not stay the right to effect pre-post
compensation in an initial order will be rare, however. It must be borne in mind that a
supervising judge’s discretion, although broad, is not boundless. It must be exercised

in furtherance of the CCAA’s remedial objectives (Callidus, at para. 49).

[59] The status quo period could be rendered pointless if creditors were allowed
to effect pre-post compensation without restraint (see Kitco, at paras. 20 and 43).
Tungsten, in which the court stayed pre-post set-off, provides a good example of the
disruptive potential of this form of set-off (North American Tungsten Corp., Re, 2015
BCSC 1382, 28 C.B.R. (6th) 147 (“Tungsten (S.C.)”), at para. 32, aff’d 2015 BCCA
390, 377 B.C.A.C. 6, at paras. 16, 20 and 25, and 2015 BCCA 426, 378 B.C.A.C. 116,
at para. 29). If a creditor could rely on compensation to refuse to pay for goods or
services supplied by the debtor during the status quo period, the restructuring could be

torpedoed. The debtor would have a disincentive to provide its creditors with goods



and services because it would fear not being paid for them; it would then be deprived
of the funds needed to continue operating (see Kitco, at paras. 46-48). Section 32 of the
CCAA in fact gives the debtor a right — subject to the limits and formal requirements
provided for in that provision — to disclaim or resiliate any agreement to which it is a
party on the day on which the restructuring proceedings commence. In addition, an
interim lender would most likely refuse to continue to finance the debtor’s operations
during this period if the loaned funds were destined to enrich another creditor at its
expense. Lastly, the rampart set up by a stay to protect against attacks from all sides by
creditors would also crumble, thereby increasing the risk of the debtor’s collapse and
bankruptcy (see also A.R.Anderson, T.Gelbman and B. Pullen, “Recent
Developments in the Law of Set-off”, in J. P. Sarra, ed., Annual Review of Insolvency

Law 2009 (2010), 1, at pp. 22 and 29).

[60] The inevitable interruption of the business relationship between the debtor
and those who are at once creditors and customers could not come at a worse time.
Without these contracts and without the payment of accounts receivable and interim
financing to replenish the debtor’s working capital, the resale value of its business
would melt away, thus setting up roadblocks for restructuring it by way of liquidation.
And such a situation could also be unfavourable to creditors that wish to effect
compensation. If the debtor terminates a contract and refuses to perform it, the creditor
concerned will be deprived of the benefit of the contract and will have to find a new
contracting party in place of the debtor, with no guarantee that the price will remain the

same.



[61] Furthermore, where pre-post compensation has been stayed, the court
retains the discretion to lift the stay based on the specific facts of each case. However,
it must be cautious in doing so, given the high disruptive potential of such

compensation.

[62] In conclusion, we are of the view that ss. 11 and 11.02 of the CCAA
authorize a court to stay pre-post compensation. Although we would temper the rule
from Kitco, which involves an absolute prohibition against pre-post compensation, it is
our view that in the vast majority of cases an initial order will, and should, stay a
creditor’s right to set up pre-post compensation against the debtor. Finally, where an
initial order has stayed the right of creditors to pre-post compensation, the court retains

the discretion to lift the stay having regard to the circumstances.

(b)  Scope of Section 21 of the CCAA

[63] In addition, we note that s. 21 of the CCAA does not grant creditors a right
to pre-post compensation that would be shielded from a supervising judge’s power to
order a stay under ss. 11 and 11.02 of the CCAA. Although s. 21 of the CCAA indicates
that there is a right to effect compensation in proceedings under that statute, we are of
the opinion that it applies only to compensation between debts that arise before an
initial order is made (in other words, “pre-pre compensation”). The modern approach
to statutory interpretation dictates this conclusion (Rizzo & Rizzo Shoes Ltd. (Re),

[1998] 1 S.C.R. 27, at para. 21, citing E. Driedger, Construction of Statutes (2nd



ed. 1983), at p. 87). Our interpretation of s. 21 of the CCAA is not based on an

inappropriate analogy with the provisions of the BIA.

[64] Section 21 does state that it is possible to effect compensation in insolvency
proceedings under the CCAA, but it does not specifically deal with pre-post

compensation. It reads as follows:

Law of set-off or compensation to apply

21 The law of set-off or compensation applies to all claims made against a
debtor company and to all actions instituted by it for the recovery of debts
due to the company in the same manner and to the same extent as if the
company were plaintiff or defendant, as the case may be.

Read in light of its context, its purpose and the scheme of the CCAA, s. 21 is, in our
view, limited to authorizing pre-pre compensation for the purpose of quantifying

creditors’ claims on the date of commencement of proceedings.

[65] With regard to the context, s. 21 is in a different part of the statute than the
one that provides for a court’s discretion to order a stay. The power to order a stay
(ss. 11 and 11.02) and most of the exceptions to it (see, e.g., ss. 11.01, 11.08 and 11.1)
appear in Part II, which is entitled “Jurisdiction of Courts”. Section 21, meanwhile, is
in the division of Part 11l entitled “Claims”, which also includes ss. 19 and 20. This
indicates that Parliament probably did not consider s. 21 to be an exception to the stay
period. If Parliament had in fact intended s. 21 to be an exception, it would have

included it in Part 11 or expressly stated that it was an exception.



[66] What is more, when s. 21 is considered in the broader context of the
“Claims” division, it becomes clear that this provision is part of a set of rules governing
the claims that may be dealt with by a compromise or arrangement and the

quantification of the resulting amounts.

[67] Section 19 specifies which claims may be dealt with by a compromise or
arrangement (s. 19(1)) and those which will remain intact despite the creditors’
agreement to a compromise or arrangement and its sanction by a court (s. 19(2)). Only
claims arising before the date of commencement of bankruptcy or insolvency
proceedings are “claims” that fall under s. 19 and therefore give creditors a right to vote
on a compromise or arrangement. As for s. 20, it contains rules for determining the
amount of claims. Once that amount has been determined, it can then be used to define

the relative weight of the voting rights of each creditor with a claim.t

[68] Section 21 complements ss. 19 and 20; the compensation authorized by
s. 21 is intended, among other things, to determine the value of the claim that a creditor
may have against the debtor on the date of commencement of proceedings. In other
words, the purpose of s. 21 is to provide an accurate picture of the pecuniary interest
each creditor has in the restructuring on the date of commencement of proceedings, and
of the number of votes each creditor should have (see Kitco, at para. 83). This provision
is not concerned with what might happen to the debtor’s business after that date,

because the date of commencement of proceedings is when [TRANSLATION] “the claims

1 A plan of compromise or arrangement must be approved by a special majority representing two thirds
in value of the creditors or a class of creditors (s. 6(1) of the CCAA).



must be established” and therefore when the mutuality of debts must be assessed
(B. Boucher, “Procédures en vertu de la Loi sur les arrangements avec les créanciers
des compagnies”, in JurisClasseur Québec — Collection Droit des affaires — Faillite,
insolvabilité et restructuration (loose-leaf), by S. Rousseau, ed., fasc. 14, at No. 70; see

also Kitco, at para. 34).

[69] With all due respect for our colleague, in light of the context of s. 21, it is

evident that this provision is not meant to legitimize pre-post compensation.

[70] This contextual interpretation of s. 21, which limits its scope to pre-pre
compensation, is also confirmed by the section’s purpose. It was added to the CCAA to
prevent the unfair situation that would result from a creditor being required to pay its
debt to the debtor company in full but receiving almost nothing from the debtor in
payment of its claim under an arrangement or compromise. The effect of s. 21 is that
the creditor receives payment of its claim up to the value of the debt it owes to the
debtor (Anderson, Gelbman and Pullen, at p. 27; Boucher, at No. 70; McElcheran, at

p. 116).

[71] It is true that compensation “creat[es] a type of security interest in the
[insolvent company’s] estate” because it “[authorizes] the party claiming set-0ff [t0]
‘reorde[r]’ ... his priority” by reducing the value of that party’s claim (Husky Oil
Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453, at paras. 59-60;
see Kitco, at paras. 63-68). The creditor uses its indebtedness to the debtor as a form of

security for its claim, security that is equal in value to its debt to the insolvent company



(Stein v. Blake, [1996] 1 A.C. 243 (H.L.), at p. 251). This portion of its claim is
therefore sure to be paid in full (Husky Oil, at para. 58). The effect of compensation is
thus to deviate from the principle of equality among ordinary creditors, a fundamental
principle of insolvency law that applies with equal force in proceedings under the
CCAA, one of the remedial objectives of which is to ensure the fair and equitable
treatment of the claims made against a debtor (Callidus, at para. 40). The exception
created by compensation must therefore be interpreted narrowly. As a general rule,
“[o]nce a formal insolvency process commences, all unsecured creditor remedies are
stayed and the creditor must stand in line behind secured and preferred creditors and
share any remaining recoveries in the estate pro rata with all other unsecured creditors”

(McElcheran, at p. 78).

[72] The prejudice suffered by a creditor wishing to effect pre-post
compensation does not justify expanding the scope of s. 21. When the debt owed by
the creditor arises after a stay order has been made, prejudice is merely illusory. The
fact that the creditor contracted obligations toward the debtor company during the stay
period does not place it in a worse situation than it would have been in had it contracted
with a third party instead. If it had contracted with a third party, it would likewise have
had to pay the full price of the goods or services it obtained (Tungsten (S.C.), at
para. 27). A creditor that contracts with the debtor company during the status quo
period knows or ought to know that it will probably receive only pennies on the dollar
in payment of its pre-order claim and that payment of its post-order debt will benefit it

and the other creditors.



[73] Because there is really prejudice only in the case of pre-pre compensation,
this exception to the principle of equality should apply to only one of the debtor’s assets
on the date of commencement of insolvency proceedings, that is, the debt owed to it by
the creditor (Kitco, at para. 68; Husky Oil, at para. 59). Otherwise, giving the green
light to pre-post compensation would amount to granting certain creditors an additional
“type of security interest” in respect of new assets acquired by the debtor after the
commencement of proceedings (for example, amounts received as interim financing).
Professor Wood aptly describes the injustice that would thus befall the other ordinary

creditors whose rights and remedies have been stayed:

The ability to exercise a right of set-off in restructuring proceedings can
operate to improve greatly the position of one creditor at the expense of the
other creditors. This is illustrated in the following example. Suppose that
the debtor company owes $1,000 to a creditor. The debtor company then
initiates restructuring proceedings. While the proceedings are under way,
the debtor company sells and delivers goods to the creditor for $1,000. By
exercising its right of set-off, the creditor obtains full recovery of its claim
at the expense of the other unsecured creditors whose claims will be
compromised or otherwise affected by the plan. [p. 400]

[74] Yet the very purpose of the stay period is to ensure that no creditor gains
an advantage over the others while the restructuring of the debtor company is under
way (Woodward’s Ltd., Re (1993), 79 B.C.L.R. (2d) 257 (S.C.), at para. 12; Lehndorff
General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. C.J. (Gen. Div.)), at para. 6);
Hawkair Aviation Services Ltd., Re, 2006 BCSC 669, 22 C.B.R. (5th) 11, at para. 17).
Pre-post compensation should not allow a creditor to do indirectly what it cannot do

directly. Parliament could not have intended to create such an additional security



interest that can be realized during the stay period simply because the creditor and the

debtor company have a continuing business relationship.

[75] To repeat, viewing s.21 as allowing pre-post compensation would
undermine the effectiveness of the status quo period, would jeopardize the survival of
the debtor company or the business it operates and could derail the restructuring
process. It is clear that Parliament could not have intended that a struggling company,
deprived of its only lifeline, be condemned to drown in its debts solely because a single
creditor wanted to gain an advantage over the others. Such an outcome is contrary to

the fundamental objectives of the CCAA.

[76] Before concluding, we will pause to briefly discuss Kitco. In that case, the
Court of Appeal rejected a literal interpretation of s. 21 as allowing all forms of
compensation, including pre-post compensation, without any restrictions. Our
colleague is of the view that Kitco, which was applied by the majority of the Court of
Appeal and by the supervising judge in the instant case, has created an asymmetry
between the interpretation given to s. 21 of the CCAA by the Quebec courts and the
interpretation given to it by the courts of other Canadian provinces. He cites Air

Canada, Re (2003), 45 C.B.R. (4th) 13 (Ont. S.C.J.), and Tungsten in this regard.

[77] In our view, Kitco is not at odds with the jurisprudence of the rest of the
country on the interpretation of s. 21. Air Canada and Tungsten did not determine
whether pre-post compensation is consistent with the interpretation and objectives of

the CCAA, let alone establish a framework for the exercise of this right by creditors.



[78] First of all, in Air Canada, the issues did not relate to the impact of pre-post
compensation on the achievement of the CCAA’s objectives. Rather, the case concerned
the requirements for legal set-off at common law and the interpretation of a provision
of the Winding-up and Restructuring Act, R.S.C. 1985, c¢. W-11, that was worded
differently from s. 18.1 (now s. 21) of the CCAA. On the subject of legal set-off,
Air Canada argued that the making of an initial order under the CCAA results in a loss
of mutuality between debts, by analogy with the vesting of a bankrupt’s property in a
trustee under the BIA. This was the context in which the court found that an initial order
under the CCAA does not alter the status of creditor and debtor of the insolvent

company, unlike what happens in a bankruptcy proceeding.

[79] Moreover, in Tungsten, the dispute related primarily to the possibility of
staying the right to pre-post set-off. The judge who ruled on the applications did not
analyze the arguments concerning the effects of pre-post set-off on the status quo period
and on the underlying objectives of this period, finding that it was not necessary to do
so in the circumstances. Our colleague maintains that the question of whether pre-post
set-off could be effected was never raised by the parties, which by implication showed
that it was permitted by s. 21 of the CCAA. In our view, the fact that the possibility of
effecting pre-post set-off was not argued tends more to weaken the authority of that

decision than to strengthen it.



[80] Therefore, and with due respect for the contrary view, the state of the law
on the interpretation of s. 21 had not been settled elsewhere in Canada. When ruling in

Kitco, the Court of Appeal was not bound by Air Canada and Tungsten.

[81] In summary, we conclude, as the Court of Appeal did in Kitco, that s. 21
of the CCAA allows pre-pre compensation for the purpose of quantifying creditors’
claims on the date of commencement of proceedings (Kitco, at para. 82). This provision
does not have the effect of authorizing pre-post compensation. That being said, s. 21 of
the CCAA does not prohibit this form of compensation either. A supervising judge
therefore retains the discretion to stay or to authorize the exercise of a right to pre-post

compensation, or set-off, invoked by a creditor under the civil law or the common law.

[82] We turn now to the situation in this case.

(c) Application

[83] In the case at bar, the words of the stay order made by the Superior Court

are broad enough to prohibit pre-post compensation:

No Exercise of Rights or Remedies

ORDERS that during the Stay Period, and subject to, inter alia, subsection
11.1 CCAA, all rights and remedies, including, but not limited to
modifications of existing rights and events deemed to occur pursuant to
any agreement to which any of the Debtors is a party as a result of the
insolvency of the foreign Debtors and/or these CCAA proceedings, any
events of default or non-performance by the Debtors or any admissions or
evidence in these CCAA proceedings, of any individual, natural person,




[84]

firm, corporation, partnership, limited liability company, trust, joint
venture, association, organization, governmental body or agency, or any
other entity (all of the foregoing, collectively being “Persons” and each
being a “Person”) against or in respect of the Debtors, or affecting the
Business, the Property or any part thereof, are hereby stayed and suspended
except with leave of this Court.

No Interference with Rights

ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, resiliate, terminate or cease to
perform any right, renewal right, contract, agreement, licence or permit in
favour of or held by the Debtors, except with the written consent of the
Debtors, as applicable, and the Monitor, or with leave of this Court.
[Emphasis added.]

(A.R., vol. I, at p. 75)

Given that the order stayed compensation in respect of pre-post claims,

what remains to be determined is whether the Superior Court should have exercised its

discretion under s. 11 of the CCAA and allowed such compensation in respect of the

VRP claim. Although we are of the view that the supervising judge erred in finding, in

reliance on Kitco, that she had no discretion to authorize pre-post compensation, we

feel that remanding the case to the court of original jurisdiction would be unhelpful and

would not be in the interests of justice. What is more, the delays resulting from this

case have prejudiced the rights of third persons in good faith involved in the

restructuring of SM Group. In this regard, Thornhill was unable to reimburse, as

stipulated, the transition financing granted by the interveners Alaris Royalty Corp. and

Integrated Private Debt Fund V LP, which are also creditors of SM Group, largely

because of the City’s refusal to pay the cost of the work done by SM Group.



[85] In exercising its discretion under the CCAA, a court must keep three
baseline considerations in mind: (1) the appropriateness of the order being sought,
(2) due diligence and (3) good faith on the applicant’s part (Callidus, at para. 49;

Century Services, at para. 70).

[86] The first consideration, the appropriateness of the order being sought,
relates both to the order itself and to the means that are employed (Century Services, at
para. 70). It is assessed in light of the remedial objectives of the CCAA (Callidus, at
para. 49; Century Services, at para. 70). These remedial objectives include the
following: avoiding the social and economic losses resulting from the liquidation of an
insolvent company; maximizing creditor recovery; ensuring fair and equitable
treatment of the claims against the debtor company; preserving going-concern value
where possible; protecting jobs and communities affected by the company’s financial
distress; and enhancing the credit system generally (Callidus, at paras. 40-42). In this
regard, the context of restructuring by way of liquidation, and the impact of pre-post
compensation on its progress, can be weighed by a court in exercising its discretion. In
addition, protecting the public interest, although it overlaps a number of the remedial
objectives to be considered by the courts, must also be included in this list (Callidus,

at para. 40; Century Services, at para. 60).

[87] Here, the City argues that protecting the public interest is a consideration
that favours pre-post compensation. It submits that the majority of the Court of Appeal

erred in not considering [TRANSLATION] “the public interest in ensuring the recovery of



fraudulently misappropriated public funds” (A.F., at para. 2; see also para. 80). We

cannot accept this argument, for the following reasons.

[88] In our view, the City is wrongly conflating the public interest with its own
interest as a public body with a claim. The objective of protecting the public interest
does not mean that public bodies should be placed in a better position than other
creditors because their claims relate to public funds. That would be contrary to the
principle of equality among creditors. In the context of the CCAA, protecting the public
interest therefore cannot be reduced to protecting the interests of a particular creditor.
It involves taking account of interests beyond those of the debtor company and its
creditors, such as the interests of employees whose jobs are threatened or of the
community in which the debtor company operates (Ernst & Young Inc. v. Essar Global
Fund Ltd., 2017 ONCA 1014, 139 O.R. (3d) 1, at para. 102; Metcalfe, at paras. 50-52;
Sarra, at pp. 162 and 501; Wood, at p. 341, see also, for a clear illustration, Canadian
Red Cross Society/Société canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th)

299 (Ont. C.J. (Gen. Div.)), at para. 50).

[89] Protecting the public interest can also encompass considerations of
commercial morality that reflect societal norms, such as considerations related to the
fact that no one should profit from fraudulent activities in which they have taken part
(A. Keay, “Insolvency Law: A Matter of Public Interest?”” (2000), 51 N. Ir. Legal Q.
509, at pp. 513 and 525). In very specific circumstances, a court could therefore

conclude that protection of the public interest and the CCAA’s other remedial objectives



justify authorizing pre-post compensation in favour of a creditor that has proved that it
was a victim of fraud within the meaning of s. 19(2)(d) of the CCAA, which explains
the relevance of determining whether the VRP claim is a claim resulting from fraud in
this case. But while such a conclusion is possible in law, it should not be drawn
automatically. In every case, a court should exercise its discretion as indicated in
Callidus and Century Services, and if it so happens that predominant weight must be
given to the objective of protecting the public interest, the court should take care not to

reduce the public interest to the interests of a particular creditor or group of creditors.

[90] In the instant case, the City’s VRP claim is an ordinary claim because, as
we have indicated, the City has not proved the alleged fraud and such proof cannot be
inferred solely from the fact that its claim is related to an agreement entered into under
the VRP. Its argument that the objective of protecting the public interest favours
pre-post compensation must therefore be rejected. The City has not relied on any of the
CCAA’s other remedial objectives in support of its position. It follows that it has not
discharged its burden of proving that the order being sought is appropriate. Moreover,
the work performed for the City by SM Group was in the public interest, as it involved
continuing to carry out major projects, such as the construction of the Samuel De

Champlain Bridge and the rebuilding of the Turcot Interchange.

[91] The second consideration, due diligence, clearly weighs against pre-post
compensation by the City. Under the CCAA, this consideration is important because it

“discourages parties from sitting on their rights and ensures that creditors do not



strategically manoeuver or position themselves to gain an advantage” (Callidus, at
para. 51). The procedure set out in the CCAA involves negotiations as well as
compromises between the debtor and stakeholders and is overseen by a court and a
monitor; it follows that all those who participate must be on an equal footing and must
have a clear understanding of their respective obligations and rights (para. 51). This

Court accordingly reached the following conclusion in Callidus:

A party’s failure to participate in CCAA proceedings in a diligent and
timely fashion can undermine these procedures and, more generally, the
effective functioning of the CCAA regime (see, e.g., North American
Tungsten Corp. v. Global Tungsten and Powders Corp., 2015 BCCA 390,
377 B.C.A.C. 6, at paras. 21-23; Re BA Energy Inc., 2010 ABQB 507, 70
C.B.R. (5th) 24; HSBC Bank Canada v. Bear Mountain Master
Partnership, 2010 BCSC 1563, 72 C.B.R. (5th) 276, at para. 11;
Caterpillar Financial Services Ltd. v. 360networks Corp., 2007 BCCA 14,
279 D.L.R. (4th) 701, at paras. 51-52, in which the courts seized on a
party’s failure to act diligently). [para. 51]

[92] In this case, it is clear that the City did not act in accordance with the
standard of diligence expected in CCAA proceedings. On this point, Deloitte submits
that the City should have given notice of its intention to effect compensation in the days
after the initial order was made on August 24, 2018. The record does not show that the
City learned of the initial order on August 24, 2018, but, as indicated in an email to
counsel for Deloitte, the City was aware of the existence of that order by at least
September 10, 2018. Whatever the case may be, we are of the view that a diligent
creditor, after learning of the debtor’s insolvency when it is subject to proceedings
under the CCAA, cannot wait 47 to 58 days to notify the debtor of its intention to effect

compensation.



[93] The City justifies the lateness of its application by stating that it was
waiting for one of the payments on the VRP claim, which was due on October 31, 2018,
before taking any action. Yet the VRP agreement indicates that the payment in question
was actually due on October 1, 2018. Furthermore, the City knew or ought to have
known that the term had already expired several weeks earlier, as SM Group’s

insolvency had resulted in the loss of the benefit of the term of the VRP claim.

[94] Whether intentional or not, this inaction on the City’s part tended to place
it in a better position than other ordinary creditors at what, we should point out, was a
critical time in the restructuring process. By invoking compensation, the City could
obtain services without paying for them. The City had to suspect that if it had indicated
its intention to proceed in this manner right from the start, as due diligence requires,
SM Group would likely have refused to undertake the work provided for in the contract,
knowing that it would not be paid and that this would be a major stumbling block in
the interim financing process. What is more, under s. 32 of the CCAA, SM Group could

even have asked that the contract be resiliated.

[95] In summary, the considerations that guide the exercise of a court’s
discretion do not justify lifting the stay of the City’s right to pre-post compensation.
Given our conclusions on the first two considerations, it is not necessary for us to
discuss the City’s good faith. In our view, remanding the case to the court of original

jurisdiction would lead inevitably to the same outcome.

B. Water Meter Contract Claim



[96] Here again, the words of the stay order made by the Superior Court are
broad enough to prohibit pre-post compensation. However, the Superior Court agreed
to lift the stay of proceedings to allow the City to establish the existence and amount
of its claim in the case relating to the water meter contract. The relevant excerpts from

its judgment are as follows:

[TRANSLATION]

THE COURT, seized of the Application of Ville de Montréal dated
September 27, 2018 for authorization to lift the stay of proceedings in order
to deal with and liquidate a claim in the Civil Division (“Application”);

LIFTS, in favour of the Applicant, Ville de Montreal, the stay of
proceedings ordered in this case with regard to S.M. Consultants Inc., The
S.M. Group Inc., The SMI Group Inc. and The S.M. Group International
L.P. (“Debtors Concerned”) ... for the sole purpose of allowing the
Applicant, Ville de Montréal, to establish its claim against the Debtors
Concerned ... in the proceedings instituted in the Superior Court of
Quebec bearing number 500-17-104932-184; [Emphasis added.]

(A.R., vol. IV, at p. 129)

[97] This order did not authorize the City to withhold the amounts owed to
SM Group for the work subsequent to the initial order with a view to effecting
compensation if the City was successful in the case relating to the water meter contract.
The City submits that it is entitled to withhold the payments owed to SM Group until

judgment is rendered in that case.

[98] In the circumstances, an order allowing the City to withhold the amounts

owed to SM Group pending the outcome of the case relating to the water meter contract



would not be appropriate. Remanding the case to the court of original jurisdiction for a
decision on this question would, once again, be unhelpful and contrary to the interests

of justice.

[99] Not only would the order being sought by the City place Thornhill at the
mercy of the outcome of lengthy and complex judicial proceedings — which, it must
not be forgotten, concern a claim for several million dollars — but it would not be
appropriate for the same reasons as those relating to the VRP claim. The City is
conflating the public interest with its own interest as a public body with a claim that
was never established. In addition, the City did not act diligently. Although its
originating application in the case relating to the water meter contract was filed on
September 26, 2018, it breached its obligation of diligence by waiting until November
7, 2018 before indicating its intention to effect compensation, even though it had been

aware of the initial order since at least September 10, 2018.

VI. Conclusion

[100] For these reasons, we would dismiss this appeal with costs.

English version of the reasons delivered by

BROWN J. —



[101] | agree with the majority that a supervising judge has a discretion under
s. 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”),
as to whether to allow a creditor to effect compensation, or set-off, between pre-initial
order and post-initial order debts (“pre-post compensation”). I find, however, that this
discretion is not limited solely to the exceptional circumstances the majority describes.
While my colleagues in the majority recognize the broad discretion conferred on a
supervising judge by the CCAA, in my view they fail to give full effect to it by
concluding that pre-post compensation will never be authorized unless there are

exceptional circumstances.

[102] Moreover, unlike my colleagues who limit the scope of s. 21 of the CCAA
to compensation between debts arising before an initial order is made, | conclude that
pre-post compensation is permitted under s. 21 of the CCAA but that it must be subject
to the exercise of a supervising judge’s discretion. The majority at the Quebec Court of
Appeal (2020 QCCA 438), like the supervising judge (2019 QCCS 2316), erred in
relying on the Quebec Court of Appeal’s decision in Quebec (Agence du revenu) v.
Kitco Metals Inc., 2017 QCCA 268, to conclude that pre-post compensation will never
be authorized. But, for the reasons set out below, this Court must in my view reject the

approach taken in Kitco.

[103] Given that the supervising judge in this case did not exercise her discretion,
believing herself to be bound by Kitco, it would be unwise for this Court to exercise

that discretion for the first time in order to determine whether Ville de Montréal (the



“City”) may effect compensation here. I would therefore allow the appeal solely for the
purpose of remanding the case to the Superior Court so it can decide whether the City
may effect compensation between the debts incurred by SM Group before the initial
order and the amounts owed by the City to SM Group for work performed by the latter
after the initial order. I would also allow the appeal so that it can be determined whether
compensation is available in respect of the City’s water meter claim against SM Group,

as nothing in s. 21 of the CCAA prohibits judicial compensation.

[104] Furthermore, and again unlike my colleagues, | find that there is no need
in this appeal to decide whether the City’s claim against SM Group, which derives from
the Act to ensure mainly the recovery of amounts improperly paid as a result of fraud
or fraudulent tactics in connection with public contracts, CQLR, c. R-2.2.0.0.3, must
be characterized as a claim based on “false pretences or fraudulent misrepresentation”
within the meaning of s. 19(2)(d) of the CCAA. In my view, s. 21 of the CCAA must be
interpreted as allowing pre-post compensation regardless of whether a claim results
from fraud for the purposes of s. 19(2)(d). I nonetheless agree with my colleagues that
proof by a creditor that it was a victim of fraud within the meaning of s. 19(2)(d) is a
factor favouring pre-post compensation that must be weighed by a supervising judge

along with the other relevant considerations.

[105] My colleagues consider it necessary to characterize the City’s claim arising
from the Voluntary Reimbursement Program (“VRP”) because proof that the debt

underlying a claim is fraudulent is a relevant factor in the exercise of a supervising



judge’s discretion to permit or to deny pre-post compensation (para. 20). As they
acknowledge, this is a relevant factor in the exercise of a supervising judge’s discretion.
As I will explain in greater detail below, whether the City’s VRP claim results from
fraud is a question to be decided by the supervising judge in the exercise of her

discretion, not by my colleagues or this Court.

l. Decision of the Quebec Court of Appeal in Kitco

[106] Kitco Metals Inc. specialized in buying scrap gold and extracting fine gold
from it for resale. It was subject to special tax rules: it paid the goods and services tax
(“GST”) and the Quebec sales tax (“QST”) on the purchase of scrap gold (“inputs™),
but the sale of fine gold was not subject to these taxes. Under these special rules, Kitco
paid the taxes to its gold suppliers, which were required to remit them to the Agence
du revenu du Québec (“Agency”). When the fine gold was sold, Kitco was then entitled
to a refund of the taxes paid. The Agency, however, became aware of a fraudulent
scheme by which the gold suppliers were not remitting to it the taxes they collected,

even though it was refunding Kitco for them.

[107] The Agency, suspecting that Kitco was involved in this fraudulent scheme,
sent it a notice of assessment for more than $300 million (the pre-order debt). On June
7, 2011, the Agency proceeded with compulsory execution on that notice to recover the
amounts it considered it was owed. The next day, Kitco filed a notice of intention to
make a proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”),

thereby staying its creditors’ remedies (s. 69). One month later, it instead obtained an



initial order under the CCAA that continued the stay of remedies (stay still in effect at
the time of judgment). Meanwhile, Kitco had been continuing its business activities
since June 8, 2011: it was paying taxes on inputs and claiming tax refunds from the
Agency in accordance with the applicable tax rules. The Agency owed it more than
$1.7 million in refunds (the post-order debt) but applied this amount as compensation
against the tax assessments it was claiming from Kitco. Kitco successfully brought a
motion in the Superior Court to force the Agency to refund it $1.7 million on the basis

that this compensation was unlawful.

[108] Vézina J.A., writing for the Court of Appeal in Kitco, began by explaining
that June 8, 2011 was the date of commencement of insolvency proceedings and
therefore the date on which the creditors’ remedies were stayed and their claims had to
be established (para. 34 (CanLlIl)). He also took the view that the compensation
effected by the Agency was unlawful. In his opinion, although s. 21 of the CCAA does
not expressly state that compensation can be effected only in respect of debts that arose
prior to insolvency proceedings, a literal interpretation of the section must be rejected
because it would be incompatible with, among other things, the principle that ordinary
creditors must be treated equally (para. 20). Such an interpretation would also
undermine the status quo period that companies in financial difficulty need in order to
develop a plan of arrangement (para. 43). VVézina J.A. therefore concluded that a literal
interpretation would ultimately be contrary to the CCAA’s restructuring objective

(para. 45).



[109] This conclusion was based in large part on Vézina J.A.’s observation that
the schemes of the BIA and the CCAA have [TRANSLATION] “close links” and are two
“integrated” schemes, which means that “case law and scholarly opinion can be applied
to both equally” (paras. 51-52). Relying on para. 56 of D.I.M.S. Construction inc.
(Trustee of) v. Quebec (Attorney General), 2005 SCC 52, [2005] 2 S.C.R. 564, he
considered that “[t]he general principles of the BIA preclude any transaction that would
have the effect of granting a security that did not exist before the bankruptcy” (Kitco,
at para. 61). On this point, he found that the principles laid down in Husky Oil
Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453, in which the
Court stated that set-off is like a form of security, cannot readily be transposed into the
civil law, in which compensation is automatic and is effected by operation of law once
two debts coexist and are certain, liquid and exigible (para. 65). Lastly, he was of the
view that s. 21 of the CCAA and s. 97(3) of the BIA identify the point in time when
compensation may be effected, that is, on the date on which the creditors’ “provable
claims” must be established, which is the date of commencement of insolvency

proceedings:

[TRANSLATION] In my opinion, sections 21 CCAA and 97(3) BIA, which
provide that the “law of set-off or compensation applies to all claims. . .”,
thereby identify the point in time when compensation is effected, or in
other words, the moment at which the claims must be established: it is on
the date of [commencement of proceedings] that temporal reciprocity is
established. [para. 82]

[110] Vézina J.A. found, at para. 78, that the question of what constitutes a

“provable claim” is answered by s. 121(1) of the BIA, which refers to “[a]ll debts and



liabilities, present or future, to which the bankrupt is subject on the day on which the
bankrupt becomes bankrupt or to which the bankrupt may become subject before the
bankrupt’s discharge by reason of any obligation incurred before the day on which the

bankrupt becomes bankrupt”.

[111] With respect, | am of the view that several errors were made in Kitco. First,
Veézina J.A. erred in relying on this Court’s judgment in D.I.M.S. Construction to reach
the conclusion that pre-post compensation can never be allowed under the CCAA, even
though that judgment was rendered in the context of a bankruptcy under the BIA.
Despite the similarities between the insolvency schemes established by the CCAA and
the BIA, these are two different statutes, and their differences are significant in the case
at bar. Secondly, Kitco was based on an inappropriate narrow interpretation of s. 21 of
the CCAA that disregarded the “flexible” nature the CCAA is recognized as having
(Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R.
379, at para. 14; R. J. Wood, Bankruptcy and Insolvency Law (2nd ed. 2015), at p. 337)
as well as the broad discretion conferred on supervising judges, whereas courts of other
Canadian provinces have held that pre-post set-off can be permitted. Thirdly, Kitco was
decided in a context where a company in financial difficulty was actually restructured,
and it cannot readily be transposed into a context such as the one in the instant case,

which instead involves the liquidation of a company’s assets and contracts.

A. Fundamental Differences Between the Two Insolvency Schemes



[112] It is important to underscore the fundamental differences between the
scheme established by the CCAA and the one established by the BIA, differences that
highlight that, under the CCAA scheme, the mutuality of debts is maintained and
supervising judges have a broad discretion that allows them to authorize pre-post
compensation. | do not question the notion that these two schemes must be viewed as
“an integrated body of insolvency law” and that legislative efforts to harmonize them
have been going on for several decades (Century Services, at paras. 19-24 and 78). As
| recount below, however, there remain many differences between the two schemes

(Wood, at p. 337).

[113] The three principal Canadian statutes dealing with insolvency, the CCAA,
the BIA and the Winding-up and Restructuring Act, R.S.C. 1985, ¢c. W-11 (“WURA”),
have the following main objectives: ... to treat the claims of creditors fairly and
equitably, to protect the public interest, to create a fair, timely and cost-effective
process, and to achieve a balance of benefit and cost in deciding whether to restructure
or liquidate a business, maximizing enterprise value” (J. P. Sarra, “The Oscillating
Pendulum: Canada’s Sesquicentennial and Finding the Equilibrium for Insolvency
Law”, in J. P. Sarra and B. Romaine, eds., Annual Review of Insolvency Law 2016
(2017), 9, at pp. 9-10, objectives referred to with approval by the Court in 9354-9186
Québec inc. v. Callidus Capital Corp., 2020 SCC 10, at para. 40). More specifically,
the CCAA’s main objective is the financial and commercial rehabilitation of an
insolvent company through the filing of a plan of arrangement with its creditors (Wood,

at p. 338; B. Boucher, “Procédures en vertu de la Loi sur les arrangements avec les



créanciers des compagnies”, in JurisClasseur Québec — Collection Droit des affaires
— Faillite, insolvabilité et restructuration (loose-leaf), by S. Rousseau, ed., fasc. 14, at
Nos. 2 and 8). In seeking an initial order, an insolvent company shields itself from its
creditors, staying their remedies for a certain period so that all its energy can be
channeled into preparing a plan of arrangement for a viable recovery (Boucher, at

No. 2).

[114] For these reasons, the scheme established by the CCAA is flexible and
allows creative solutions to be put forward to achieve the objective mentioned above,
the restructuring of a financially distressed company, in contrast to the BIA, which
provides a set of pre-established rules (Boucher, at No. 8; Wood, at p. 337). The CCAA
is therefore characterized as “remedial” legislation (J.P. Sarra, Rescue! The

Companies’ Creditors Arrangement Act (2nd ed. 2013), at p. 500; Boucher, at No. 3).

[115] The Court has found that the CCAA’s provisions must be interpreted
expansively to enable its remedial objectives to be achieved, and in particular to allow
a company to continue its activities and to avoid the social and economic losses that
can result from its liquidation (Century Services, at para. 70). Because of the remedial
scope of the CCAA, a “broad” discretion is also conferred on supervising judges by
s. 11 of the CCAA (Callidus, at para. 48; Century Services, at para. 14). This section
provides that a supervising judge may make “any order that [the judge] considers
appropriate”, although it specifies that such an order must be consistent with the

restrictions set out in the CCAA and must be “appropriate” in light of the circumstances



of each case. As this Court noted in Callidus, s. 11 is in a sense the “engine” of the
CCAA (para. 48, quoting Stelco Inc. (Re) (2005), 253 D.L.R. (4th) 109 (Ont. C.A)), at
para. 36). This discretion granted to supervising judges under the CCAA allows for the
implementation of “creative and effective” solutions (Century Services, at para. 21,
quoting Industry Canada, Marketplace Framework Policy Branch, Report on the
Operation and Administration of the Bankruptcy and Insolvency Act and the
Companies’ Creditors Arrangement Act (2002), at p.41), in recognition of the
“positional advantage” gained by supervising judges, who “acquir[e] extensive
knowledge and insight into the stakeholder dynamics and the business realities of
[CCAA] proceedings” (Callidus, at paras. 47-48). Examples of “creative” solutions
adopted by courts under the CCAA include “security for debtor in possession financing
or super-priority charges on the debtor’s assets” and the release of “claims against third
parties as part of approving a comprehensive plan of arrangement and compromise,

even over the objections of some dissenting creditors” (Century Services, at para. 62).

[116] As the Court again recently recognized, the broad discretion conferred on
supervising judges by s. 11 of the CCAA enables them to propose solutions “that
respond to the circumstances of each case and ‘meet contemporary business and social
needs’” (Callidus, at para. 48, quoting Century Services, at para. 58). This broad
discretion is unique to the CCAA and has no equivalent in the BIA, which is based
instead on pre-established rules designed to apply to a range of situations. This is,

therefore, one major difference between the two insolvency schemes.



[117] Another major difference between these two schemes is that the CCAA
allows a company that has obtained an initial order to continue its business activities
during the restructuring or reorganization period (Callidus, at para. 41). The
continuation of a struggling company’s business activities averts “the social and
economic losses resulting from liquidation of an insolvent company” (Century
Services, at para. 70) and “preserves going-concern value” (Callidus, at para. 46).
Accordingly, when an insolvent company has recourse to the CCAA, it is not divested
of its property in favour of a third party, unlike with the measures put in place under
the BIA that vest the bankrupt’s property in a trustee (S. 71 of the BIA). There is thus
no loss of mutuality under the CCAA. The status of debtor or creditor of the insolvent

company remains unchanged and is not bestowed on a third party.

[118] This mutuality, which survives the initial order, is what makes
compensation possible under the CCAA, unlike under the BIA. This same fundamental
difference between the CCAA scheme and the BIA scheme also played a crucial role in
D.I.M.S. Construction, on which Vézina J.A. largely relied in Kitco. In D.I.M.S.
Construction, this Court had to determine whether the schemes established in two
Quebec labour law statutes subverted the scheme of distribution provided for by the
BIA. Those two statutes created a similar mechanism that required an employer subject
to one of them to pay an assessment due from a contractor whose services it had
retained. Once the employer had paid the assessment, it was entitled to retain the
amount it had paid out of any sums it owed to the contractor, thereby effecting

compensation (para. 2). In that case, three employers had been directed to pay the



assessments of a contractor, D.I.M.S. Construction inc., before it went bankrupt on
April 1, 1999, but only one of them had done so before that date (paras. 3-4). D.I.M.S.
Construction’s trustee in bankruptcy, relying on the Court’s judgment in Husky Oil,
asked the Court to declare that two sections of the statutes in question were inoperable

in the context of a bankruptcy under the BIA (para. 5).

[119] In her analysis, Deschamps J. began by discussing s. 97(3) of the BIA,
which concerns compensation, and made two relevant observations. First, because
S.97(3) applies to claims against a bankrupt’s estate, a creditor must meet the
conditions set out in s.121(1) of the BIA, which means that, in order to effect
compensation, the creditor must “prove the bankrupt was subject to a debt by reason of

an obligation incurred before the bankruptcy” (para. 40 (emphasis added)). Second,

s. 97(3) states that compensation is effected in the same manner as if the bankrupt were
a plaintiff or a defendant in a lawsuit and, exceptionally, makes it possible to proceed

“as if the bankrupt’s patrimony had not vested in the trustee as a result of the

bankruptcy” (para. 41).

[120] Deschamps J. concluded that there are three possible scenarios in Quebec
civil law, depending on when an employer pays an assessment due from a contractor:
(1) the payment is made by the employer before the bankruptcy, and the debts become
certain, liquid and exigible before the bankruptcy; (2) the payment is made before the
bankruptcy and the employer is in debt to the bankrupt contractor, but one of the

conditions for legal compensation is not met; and (3) the payment is made after the



bankruptcy (para. 42). Regarding the third scenario — one that also brings into play
art. 1651 of the Civil Code of Québec, which provides that a person subrogated to the
rights of another (the employer in that case) does not have more rights than the
subrogating creditor — Deschamps J. concluded that when the employer pays after the
contractor’s bankruptcy, “[t]he dual status of creditor and debtor”, and therefore the
mutuality of the debts, does not arise until after the bankruptcy (para. 51). It must
therefore be inferred that s. 97(3) of the BIA, read in conjunction with ss. 121, 136(3)
and 141 of the BIA, requires that “the mutual debts come into existence before the
bankruptcy” in order for compensation to be effected (para. 55 (emphasis added)).
Deschamps J. added at para. 56 that, according to the rules specific to the bankruptcy
scheme under the BIA, the trustee may object to the substitution of a creditor (the
employer in that case) if this has the effect of giving the creditor a security that did not

exist at the time of the bankruptcy:

What distinguishes a pre-bankruptcy payment from a post-bankruptcy
payment is that, in the former case, the substitution of creditors takes place
before the moment when the trustee acquires the bankrupt’s property. In
the case of a post-bankruptcy payment, the substitution occurs after the
bankruptcy, and the trustee can object to it. The general principles of the
BIA preclude any transaction that would have the effect of granting a
security that did not exist before the bankruptcy. [Emphasis added.]

[121] The argument is a simple one. For legal compensation to be effected, in
addition to the fact that a claim must be shown to be certain, liquid and exigible,
[TRANSLATION] “two persons must be reciprocally debtor and creditor of each other”

(Code civil du Québec: Annotations — Commentaires 2020-2021 (5th ed. 2020), by



B. Moore, ed., et al., at p. 1558). This is one of the four essential conditions for
compensation to be possible. This mutuality of claims is severed when an insolvent
company becomes bankrupt, because a trustee in bankruptcy is appointed and the
company’s property is vested in the trustee (s. 71 of the BIA). On the date of the initial
bankruptcy event, the bankrupt company loses its status as creditor or debtor in favour
of the trustee. As well, the bankrupt company ceases its business activities and normally
does not incur any obligations after the bankruptcy. This is why claims provable under
the BIA must be established on the date of the initial bankruptcy event and why,
logically, compensation cannot be effected between pre- and post-bankruptcy debts
(ss. 97(3) and 121(1)). However, as the intervener Union des municipalités du Québec
rightly noted at the hearing, the situation is very different when an insolvent company
applies for an initial order under the CCAA, since the company continues its business
activities while at the same time seeking a stay of its creditors’ remedies (transcript, at
pp. 48-49). Under the CCAA, the property of the company applying for an initial order
is not vested in a monitor. The mutuality of debts remains intact, as the company
continues to be the debtor or creditor of a claim (see, on this point, L. Morin and
G.-P. Michaud, “Set-Off and Compensation in Insolvency Restructuring under the
BIA/CCAA: After the Kitco and Beyond the Rack Decisions”, in Sarra and Romaine,
Annual Review of Insolvency Law 2016, 311, at pp. 343-44; see also A. R. Anderson,
T. Gelbman and B. Pullen, “Recent Developments in the Law of Set-off”, in J. P. Sarra,
ed., Annual Review of Insolvency Law 2009 (2010), 1, at pp. 23-25 (these authors

acknowledge that an insolvent company’s property is not vested in a monitor under the



CCAA and that the mutuality of debts is not severed, but they advocate having the courts

interpret the CCAA in such a way as to put an end to this mutuality)).

[122] These two fundamental differences between the CCAA scheme and the BIA
scheme suffice to explain why this Court should reject the approach proposed in Kitco.
As we will see below, courts of other Canadian provinces have relied in part on these
differences between the two schemes to find that s. 21 of the CCAA, unlike the
equivalent provisions in the BIA (s. 97(3)) and the WURA (s. 73(1)), does not prohibit

pre-post set-off.

B. Courts of Other Canadian Provinces Have Recognized the Possibility of
Effecting Pre-post Set-off

[123] For two reasons, the right to effect set-off under the CCAA has been a
subject of debate among Canadian courts. First, before the legislative reform of 1997
(An Act to amend the Bankruptcy and Insolvency Act, the Companies’ Creditors
Arrangement Act and the Income Tax Act, S.C. 1997, c. 12) and the addition of s. 21
(formerly s. 18.1), this right was not formally recognized in the CCAA. Secondly,
questions relating to the framework for the right to effect set-off have arisen in recent
decades, particularly with regard to the possibility of staying this right temporarily after
an initial order has been made (CCAA, s. 11.02(1); see Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (C.A.); Cam-Net Communications Vv.
Vancouver Telephone Co., 1999 BCCA 751, 71 B.C.L.R. (3d) 226; North American

Tungsten Corp., Re, 2015 BCCA 390, 377 B.C.A.C. 6 (“Tungsten No. 1) (decision on



application for leave to appeal), aff’d 2015 BCCA 426, 378 B.C.A.C. 116 (“Tungsten
No. 2”); Re Just Energy Corp., 2021 ONSC 1793); or of directly restricting the right in
the language of an initial order under the CCAA (Crystallex International Corp., Re,

2012 ONSC 6812, 100 C.B.R. (5th) 132).

[124] More specifically, the question now before this Court is whether s. 21 of
the CCAA allows pre-post compensation. This question is all the more relevant in the
context of a restructuring process under the CCAA because the insolvent company

continues its business activities.

[125] One of the first cases in which this question was considered after the 1997
legislative reform was Air Canada, Re (2003), 45 C.B.R. (4th) 13, a judgment of
Farley J. of the Ontario Superior Court of Justice. There, Farley J. had to decide
whether a paragraph included in an initial order whose purpose was to limit the right
of Air Canada’s creditors to effect set-off should be varied.2 Air Canada essentially
argued that under the CCAA, as under the BIA, legal set-off cannot be permitted
between pre- and post-order debts (paras. 10-11). Because the BIA provides, in s. 71
(formerly s. 71(2)), that the bankrupt’s property vests in the trustee on the date of the

initial bankruptcy event, Farley J. concluded that there is no longer any mutuality

2 The paragraph in question read as follows: “THIS COURT ORDERS that persons may exercise only
such rights of set off as are permitted under Section 18.1 of the CCAA as of the date of this order. For
greater certainty, no person may set off any obligations of an Applicant to such person which arose
prior to such date” (para. 2). The last sentence was particularly problematic.



between a creditor and a bankrupt debtor following a bankruptcy, despite such

mutuality being a necessary condition for set-off:

In a bankruptcy, the trustee is inserted into the proceedings.
Post-bankruptcy dealings of a creditor with the trustee in bankruptcy do
not involve the same party, namely the debtor before the condition of
bankruptcy. . .. Thus, creditors who incur post-bankruptcy obligations to
trustees in bankruptcy cannot claim legal set-off to avoid paying such
obligations by setting-off such obligations against their proven
(pre-bankruptcy) claims against the bankrupt. The same parties are not
involved so there cannot be mutual cross-obligations. [Emphasis in
original; para. 14.]

[126] Farley J. next considered Air Canada’s second argument, that s. 21 (then
s. 18.1) of the CCAA must be interpreted similarly to s. 73(1) of the WURA (at
paras. 16-17), which provides that the law of set-off applies to “all claims on the estate
of a company, and to all proceedings for the recovery of debts due or accruing due to a

company at the commencement of the winding-up of the company”. He rejected this

argument for several reasons, emphasizing in particular the differences between the
words of s. 73(1) of the WURA and those of s. 21 of the CCAA. For example, s. 21 does
not provide that set-off must be between claims accruing due as of the date an initial
order is made. Farley J. noted that these differences in wording reflect a choice made
by Parliament, which did not intend to enact identical set-off provisions in Canada’s
three insolvency statutes (para. 23). For these reasons, he ordered that the paragraph of

the order restricting the right to effect set-off be varied (para. 24).

[127] Although he struck out the part of the initial order that precluded pre-post

set-off, Farley J. nonetheless stayed set-off until Air Canada’s situation was more stable



in order to avoid the disruptive consequences that would result from allowing set-off
during the status quo period. He suggested that the best time to effect set-off would be

in conjunction with the formation of a plan of arrangement (para. 25).

[128] My colleagues argue (at para. 77) that “Air Canada and Tungsten [which |
will discuss below] did not determine whether pre-post compensation is consistent with
the interpretation and objectives of the CCAA, let alone establish a framework for the
exercise of this right by creditors.” This, however, ignores that Air Canada is widely
recognized as being authoritative and as standing for the proposition that mutuality is
not severed by an initial order made under the CCAA, which means that pre-post set-off
or compensation is possible but is subject to a supervising judge’s power to stay it (see
R. Thornton, “Air Canada and Stelco: Legal Developments and Practical Lessons”, in
J. P. Sarra, ed., Annual Review of Insolvency Law 2006 (2007), 73; North American
Tungsten Corp., Re, 2015 BCSC 1382, 28 C.B.R. (6th) 147 (“Tungsten No. 3”), at

para. 15). For example, Robert Thornton writes:

Air Canada was indebted to certain parties as at the date of the Initial
Order. Subsequent to the date of the Initial Order, those parties became
indebted to Air Canada. They wished to set-off their post-CCAA debts
against Air Canada’s pre-CCAA debts owing to them. . ..

. Farley J. held that there was no loss of mutuality upon the
commencement of a CCAA proceeding. Accordingly, legal set-off is
available both in respect of debts existing as at the date of an initial order
and in respect of debts that arose after the date of an initial order. Farley J.
was correct in so doing.




It now appears to be clear in Canada that legal and equitable set-off are
unaffected by proceedings commenced under the CCAA other than (i) the
right to exercise them may be “temporally” stayed and (ii) if the CCAA
applicant refuses to acknowledge the set-off, it would be necessary for the
creditor to seek judicial intervention.

It is the authors’ view that it is appropriate for set-off rights to continue
after the commencement of a CCAA proceeding. The CCAA applicant
continues to carry on business in the ordinary course. [Emphasis added:;
pp. 94-96.]

[129] In Tungsten, the British Columbia Court of Appeal also considered set-off
under s. 21 of the CCAA — first in an application for leave to appeal two orders of the
British Columbia Supreme Court (Tungsten No. 1, per Savage J.A.) and then in an
appeal from that decision denying leave to appeal (Tungsten No. 2). The insolvent
company had obtained an initial order under the CCAA effective June 9, 2015, at which
time it owed approximately $4.4 million to Global Tungsten and Powders Corp.
(“GTP”) under a loan agreement. It subsequently continued selling tungsten to GTP,
which gave notice that it wished to set off its claim (the pre-order debt) against the
amounts due or accruing due for the tungsten sold to it (the post-order debt) (Tungsten
No. 1, at paras. 2 and 6). The chambers judge had held that GTP had a valid right of

set-off (Tungsten No. 2, at para. 7).

[130] In these two decisions, the main question before the Court of Appeal was
whether the chambers judge had erred in concluding that the right to effect set-off could
be stayed, like the other creditors’ remedies, once the initial order had been made. The
question of whether pre-post set-off could be effected was never raised by the parties,

which by implication showed that it was permitted under the CCAA. Relying on s. 21



of the CCAA as well as on s. 11 of that statute, which confers a broad discretion on a
supervising judge, the Court of Appeal explained that nothing in the words of s. 21
prohibits a supervising judge from making the right of set-off subject to a stay of
remedies (Tungsten No. 1, at paras. 12-13 and 16; Tungsten No. 2, at paras. 31 and

34-35).

[131] Contrary to what my colleagues say at para. 79, in that case both the
chambers judge and the Court of Appeal considered the arguments relating to the
effects of pre-post set-off on the status quo period and on the underlying objectives of
this period, but they did so from the perspective of a stay of the right to effect set-off
rather than by questioning the very possibility of pre-post set-off. This shows that my
colleagues’ concerns about the disruptive potential of pre-post set-off were given
adequate consideration by the supervising judge in exercising his discretion to permit

or to stay set-off.

[132] In particular, the chambers judge wrote the following: . . . a temporal stay
of rights can be granted to further the purpose of the initial order and the purposes of
the Act” (Tungsten No. 3, at para. 25). While conceding that there was some merit to
the arguments on the effects of pre-post set-off, he was not prepared to reverse the
decision in Air Canada (paras. 17-18). Moreover, he stayed the right to effect set-off
on the basis that, “[i]n order to preserve the status quo to effect a restructuring, a stay
of the set-off is, and was, absolutely essential”, and he added, among other things, that

if the stay of set-off were not continued, the restructuring efforts “would be thrown into



disarray” and “[t]he status quo would be significantly altered and the restructuring
would effectively be at an end” (para. 32). The judge who considered the application
for leave to appeal noted in turn that, “[c]learly, if an attempt at compromiSe or
arrangement is to have any prospect of success there must be a means of holding
creditors at bay” (Tungsten No. 1, at para. 16). He added that not staying the right to
effect set-off would favour GTP to the detriment of the other creditors (paras. 18 and
25). Groberman J.A., who wrote the judgment of the Court of Appeal, stressed the
principle that a creditor should not be able to exercise a right of set-off to circumvent a

compromise or arrangement under the CCAA (Tungsten No. 2, at paras. 37-39).

[133] Despite my colleagues’ protestations to the contrary, the state of the law
elsewhere in Canada is clear: pre-post set-off is possible under the CCAA, subject to a
supervising judge’s discretion to stay such set-0ff having regard to its effects on the
status quo period, the underlying objectives of this period, the advancement of efforts

to reach an arrangement, and the remedial objectives of the CCAA.

[134] It must be concluded that the approach proposed by the Quebec Court of
Appeal in Kitco has created an asymmetry between the interpretation given to s. 21 of
the CCAA by the Quebec courts and the interpretation given to it by the courts of other
Canadian provinces. This asymmetry is contrary to the principle of homogenous

interpretation of federal statutes (Morin and Michaud, at p. 344).

C.  Restructuring an Insolvent Company Versus Liquidating Its Assets



[135] Finally, in Kitco, Vézina J.A. noted that his conclusions were based on the
fact that the insolvent company was engaged in a genuine restructuring process and
that staying its creditors’ remedies was crucial to bringing this process to a successful
conclusion. He stressed that Kitco’s restructuring plan was in jeopardy because the
Agency was effecting compensation with the amounts it was supposed to pay Kitco.
Kitco was required to carry on its activities while paying 15 percent in taxes on its gold
inputs without receiving the refund to which it was entitled in this regard. It was thus
in an [TRANSLATION] “untenable” position relative to competitors in its field

(paras. 47-48).

[136] Staying the remedies of an insolvent company’s creditors under the CCAA
to allow the company to develop a plan of arrangement is of critical importance,
particularly where the exercise of a creditor’s right to effect pre-post compensation

might sabotage the company’s efforts to regain financial health.

[137] In this case, however, and in the opinion of the monitor and the interveners
themselves, there has never been any question of SM Group proposing a plan of
arrangement. Once SM Group’s principal creditors filed an application for an initial
order under the CCAA, it was clear that they wished to opt for a liquidation process —
that is, the sale of the insolvent company to a new buyer. In this particular situation,
where a plan of arrangement cannot be contemplated and the insolvent company will
be liquidated or sold in any event, to conclude that pre-post compensation is never

allowed could be unfair to the company’s creditors with claims that are certain, liquid



and exigible. In such cases, the creditors’ remedies will be stayed indefinitely and they
will never be able to effect pre-post compensation, since the insolvent company will
become an “empty shell” after the sale. Moreover, because a plan of arrangement
cannot be contemplated, allowing pre-post compensation will not have the effect of

derailing the company’s restructuring process, as there is no such process.

II. Discretion Not Exercised by the Supervising Judge in This Case

[138] In my view, pre-post compensation is permitted under s. 21 of the CCAA,
but it must be subject to the exercise of a supervising judge’s discretion. In Callidus,
this Court clarified the framework for the exercise of this discretion under s. 11 of the
CCAA. The first two criteria are found in s. 11, which provides that a supervising judge
may make any order that is “appropriate” in the circumstances of the case and
consistent with the restrictions set out in the CCAA. The Court added that the exercise
of the discretion must also further the remedial objectives of the CCAA and be focused

in particular on the criteria of appropriateness, good faith and due diligence (para. 70).

[139] My colleagues make a series of arguments against compensation in general
and pre-post compensation in particular: the high disruptive potential of compensation;
respect for the status quo period; the loss of incentive for the debtor to provide goods
and services during the stay period because it would fear not being paid for them, which
would deprive it of the funds needed to continue operating; the fact that an interim
lender would most likely refuse to continue to finance the debtor’s operations if the

loaned funds were destined to enrich another creditor; the fact that the rampart set up



by a stay to protect against attacks by creditors would crumble; the fact that
compensation deviates from the principle of equality among ordinary creditors and that
pre-post compensation amounts to giving certain creditors an additional “type of
security interest” in respect of new assets acquired by the debtor after the

commencement of proceedings; etc. (paras. 59, 61 and 73).

[140] Most of these arguments presuppose that pre-post compensation will be
systematically allowed without regard for the circumstances of each case and without
considering whether it is “appropriate” — hence my colleagues’ position that pre-post
compensation should never be authorized unless there are exceptional circumstances.
Although these arguments are legitimate, they must be left to the supervising judge,
who will weigh them — along with the other relevant considerations and circumstances
— in exercising the discretion to permit or to deny pre-post compensation in a

particular case, having regard to the remedial objectives of the CCAA.

[141] Believing herself to be bound by the conclusions of the Quebec Court of
Appeal in Kitco, the supervising judge in this case did not exercise her discretion under
s. 11 of the CCAA. Given that this discretion was not exercised by the supervising
judge, it is not for this Court to exercise it to determine whether to permit compensation
between the amounts owed by the City to SM Group and the claim held by the City
against SM Group. The Court has made it clear that supervising judges are in the best

position to decide whether to exercise their discretion in a particular case based on “a



circumstance-specific inquiry that must balance the various objectives of the CCAA”

(Callidus, at para. 76).

[142] My colleagues are of the view that remanding the case to the court of
original jurisdiction would be unhelpful and not in the interests of justice (paras. 84 and
98). I respectfully disagree. In fact, this Court recently noted in Canadian Broadcasting
Corp. v. Manitoba, 2021 SCC 33, that in cases involving an exercise of discretion by a
court of first instance, “it is not in the interests of justice for this Court to step into [that
court’s] shoes and decide these matters at first instance”, and that this Court’s role is
limited to reviewing the exercise of the discretion “through [a] deferential lens”

(para. 88).

I11. Conclusion

[143] For these reasons, | would allow the appeal solely for the purpose of
remanding the case to the Superior Court to have it determine whether the City may
effect compensation between SM Group’s pre-initial order debts and the post-initial
order amounts owed by the City to SM Group. | would also allow the appeal so that it
can be determined whether the City may effect compensation in respect of its water

meter claim.

Appeal dismissed with costs, BROWN J. dissenting.
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