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Introduction

In today’s globally interconnected world, it is common for an insolvency
proceeding to have a cross-border element. Typical features of an interna-
tional insolvency proceeding: the debtor conducts business or holds assets in
multiple jurisdictions, creditors are located in different jurisdictions, assets
have been transferred across jurisdictions, and/or proceedings have been
commenced at different times in different jurisdictions.

Much has been said about the movement from territorialism to universal-
ism, and then modified universalism.1 Theory aside, an advisor to any
international insolvency needs to recognize that there are differences in ap-
proaches taken in various jurisdictions, and evaluate how these differences
can be marshalled to answer the practical question that an insolvency practi-
tioner is ultimately confronted with— “How do I coordinate the proceedings
of the debtor company and deal with the assets to the benefit of the credi-
tors?”2

This paper conducts a multi-jurisdictional review of specific aspects of re-
structuring and insolvency proceedings, which commonly arise in multi-
jurisdictional proceedings. It compares the different approaches of Canada,
the United States, the Netherlands, and Singapore toward rescue financing,
statutorily appointed bodies, third-party releases, sale processes, receiver-
ships and liquidations, and the identification of a debtor’s centre of main
interests (“COMI”). The paper concludes with some further observations on
practical issues to consider in any cross-border insolvency.

*Rachel Nicholson is a lawyer at Thornton Grout Finnigan LLP in Toronto (Canada).
Her bio is accessible at https://www.tgf.ca/people/bio/rachel-bengino.

**Adam Swick is a lawyer at Akerman LLP in Austin (USA). His bio is accessible at htt
ps://www.akerman.com/en/people/randall-adam-swick.html.

***Jo Tay Yu Xi is a Partner at Allen & Gledhill LLP (Singapore). Her bio is accessible at
https://www.arnoldporter.com/en/people/z/zerjal-fink-maja.

****Sebastiaan van den Berg is a partner at RESOR in Amsterdam (The Netherlands). His
bio is accessible at https://www.linkedin.com/in/sebastiaan-van-den-berg-b8533918/.

*****
Maja Zerjal Fink is a partner at Arnold & Porter in New York (USA). Her bio is acces-

sible at https://www.allenandgledhill.com/partners/17423/jo-tay

690© 2022 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5

Reprinted from Norton Journal of Bankruptcy Law and Practice, Vol. 31 No. 5 (October 2022),  
with permission of Thomson Reuters. Copyright © 2022. Further use without the permission of Thomson Reuters is prohibited.  

For further information about this publication, please visit https://legal.thomsonreuters.com/en/products/law-books or call 800.328.9352.



1. Debtor-in-Possession Financing / Rescue Financing
Debtor in possession (“DIP”) financing is financing provided to an

insolvent debtor. Financiers may be reluctant to provide such additional
funding when the company is under such distress, even though such financ-
ing may be crucial to the successful restructuring of a viable company.

To encourage the inflow of new financing in such situations of distress,
various jurisdictions have introduced legislation or regulations to encourage
lenders to provide such rescue financing, such as by granting priority status
to fresh financing given as part of the debtor’s rescue efforts.

a. Canada
In Canada, insolvent debtor companies with debts exceeding $5 million

are entitled to make an application under Canada’s Companies’ Creditors
Arrangement Act (“CCAA”),3 which provides the statutory scheme for such
company to restructure. As part of its ability to undergo a restructuring, and
in light of the liquidity issues such company is likely facing, the CCAA
authorizes such companies to obtain DIP financing that is subject to a charge
(the “DIP Charge”) against the debtor company’s assets in favor of the DIP
lender in priority over the claim of any secured creditor of the company.4

In considering whether to grant an order approving the DIP financing and
its related terms, the court will consider the following factors: (i) the period
during which the company is expected to be subject to proceedings under the
CCAA; (ii) how the company’s business and financial affairs are to be man-
aged during the proceedings; (iii) whether the company’s management has
the confidence of its major creditors; (iv) whether the loan would enhance
the prospects of a viable compromise or arrangement being made in respect
of the company; (v) the nature and value of the company’s property; (vi)
whether any creditor would be prejudiced materially as a result of the secu-
rity, or charge, and (vii) the report of the court-appointed monitor.5

In 2019, the CCAA was amended to provide for an initial application pe-
riod of only 10 days. This means that any debtor company that applies for
protection under the CCAA is required to return to court within 10 days of
the initial order to seek an extension to the rights and protections granted in
the initial order. Accordingly, the CCAA now provides that the DIP financ-
ing obtained in the first day initial order shall only be in an amount to what is
“reasonably necessary” for the continued operations of the debtor company
in the ordinary course of business in that first 10-day period.6

The CCAA provides that the DIP Charge may not secure an obligation
that existed prior to the filing date under the CCAA.7 In the United States,
such DIP financing and associated charge is commonly referred to as a “roll
up” DIP, and although permitted, this is expressly prohibited in Canada.8

b. United States
In the United States, DIP financing must be approved by the bankruptcy

court and the protections provided by the Bankruptcy Code are intended to
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incentivize lenders to lend to debtors in possession. These protections can
include priority in payment (as an administrative claim), the ability to prime
existing liens, court approval of the terms of the financing, and court supervi-
sion of how the funds are used. DIP lenders can be a pre-petition lender or a
new lender. As noted, DIP financing in the United States may include a “roll
up”, which means a prepetition claim is “rolled” into DIP obligations and
secured by DIP liens with superpriority.

Section 364 of the Bankruptcy Code provides a DIP lender with adminis-
trative expense priority, giving a DIP lender priority over pre-petition
unsecured claims. Section 364(c) of the Bankruptcy Code provides that if a
debtor can demonstrate that it is otherwise unable to obtain unsecured credit,
the bankruptcy court may authorize a debtor to obtain credit that (i) has
priority over all administrative expenses; (ii) is secured by a lien on property
of the estate that is not otherwise subject to a lien; or (iii) is secured by a
junior lien on property of the estate that is subject to a lien.9 Financing
provided under section 364(c) as an administrative expense gives the DIP
lender superpriority over all administrative expenses, in addition to a lien on
unencumbered property of the estate, or a lien junior to encumbered prop-
erty of the estate.10

If the debtor can demonstrate it is unable to obtain financing by any other
means—including section 364(c)—the bankruptcy court may authorize the
debtor to obtain financing that is secured by a “senior or equal lien on prop-
erty of the estate that is subject to a lien” pursuant to section 364(d) of the
Bankruptcy Code. Called a priming lien, a DIP lender will have a lien on
property of the estate that is senior to the pre-petition liens on such property.11

A priming lien can only be granted by the bankruptcy court if (i) the lenders
being primed consent or (ii) there is “adequate protection” of the lenders
whose liens are being primed.12

A prepetition lender generally may consent to the priming of their liens
where it is providing DIP financing (i.e., it is priming itself), and/or where
they receive certain protections for their pre-petition debt that will be primed.
A credit agreement may provide that a majority or super-majority of lenders
can consent to subordinate their liens to other lenders. Absent consent, the
debtor must demonstrate a lender being primed is adequately protected. Ad-
equate protection is governed by section 361 of the Bankruptcy Code and
can take the form of (i) cash payment or periodic cash payments by the debtor
to the extent that the priming lien results in the decrease in value of the lend-
ers interest in the collateral; (ii) an additional or replacement lien to the
extent of the decrease in value of the lenders interest in the collateral; or (iii)
other relief that will result in the “indubitable equivalent” of a lenders’ inter-
est in the collateral.13

c. Singapore
Superpriority for rescue financing14 is available to a debtor company that

is formally in a scheme of arrangement procedure (a DIP regime) or in
judicial management, (which involves the appointment of a third-party
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insolvency professional to the company). Both of these procedures were
adapted from English law regimes. The introduction of such superpriority
for rescue financing in Singapore15 in 2017 married U.S.-style rescue financ-
ing arrangements with UK-style restructuring regimes, resulting in a hybrid
system designed to offer more solutions to debtors that chose to formally
restructure in Singapore. This of course also opened the doors for funds and
other distressed debt investors to enter the Singapore restructuring space.16

Under the Insolvency, Restructuring and Dissolution Act 2018 (‘‘IRDA’’),
a debt arising from rescue financing can be treated in one of the following
ways: (i) as if it were part of the costs and expenses of winding up;17 (ii) if
the company is wound up, the rescue debt would have priority over certain
preferential debts;18 (iii) the rescue debt can be secured by security interest
over an unencumbered asset, or by a second-ranking security over an
encumbered asset (only if the company would not have been able to obtain
the rescue financing from any person unless the rescue debt was given such
priority);19 and (iv) the rescue debt can be secured on encumbered assets
(only if the company would not have been able to obtain the rescue financing
from any person unless the rescue debt was secured in this manner, and there
is “adequate protection” for the interests of the holder of that existing secu-
rity interest).20 Even though the statutory provisions were adapted from the
U.S. Bankruptcy Code, local case law has been developed around the rescue
financing provisions that are now part of Singapore law.21 In interpreting
these local statutory provisions, the Singapore courts may take guidance
from U.S. case law but they are not bound by it.

d. Netherlands
In the Netherlands, there are three relevant insolvency procedures for

companies: (i) a Dutch bankruptcy proceeding (faillissement — an insol-
vency proceeding aimed at the liquidation of the assets of the debtor’s
company), (ii) Dutch suspension of payments proceeding (surseance van
betaling—an insolvency proceeding aimed at the voluntary reorganisation
of a company) and (iii) the Dutch Scheme, entered into force on January 1,
2021, also known by its Dutch acronym “WHOA”. In the various paragraphs
below, reference will be made to those three Dutch proceedings.

The Dutch Scheme, enacted by means of the “Act on Court confirmation
of extrajudicial restructuring plans”, introduced a pre-insolvency procedure
in the Netherlands, which combines elements of the UK scheme (such as the
ability to implement a plan outside formal insolvency proceedings), with
elements of Chapter 11 under the U.S. Bankruptcy Code (such as a cram
down mechanism), while innovating on both. The result is a fast and flexible
restructuring procedure containing all the powers needed to do the job. The
Dutch Scheme is compliant with the recently adopted EU Restructuring
Directive (EU 2019/1023).

DIP financing under the Dutch Scheme allows the debtor to request the
court to pre-approve new contractual arrangements while preparing for the
Scheme, which includes bridge financings and related (new) security. If the
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court has given its approval, such contractual arrangements cannot be an-
nulled at a later stage if the plan were to fail, and the debtor becomes
insolvent.

2. Statutorily Appointed Bodies
Restructurings are not only confined to the involvement of the debtor and

its creditors. Jurisdictions around the world may have in place legislation or
regulations that mandate or address the appointment of other bodies
(sometimes of a supervisory nature) to oversee the proceedings. To this end,
the debtor should be aware that it will have additional parties that it needs to
factor into its rescue efforts.

a. Canada
The CCAA contains a unique feature, which is arguably the backbone of

Canadian restructuring matters. That feature is the court appointment of a
monitor. The CCAA provides that when an order is made on the initial ap-
plication in respect of a debtor company, the court shall (at the same time)
appoint a person (who is required to be a licensed trustee) to monitor the
business and financial affairs of the company.22

The monitor acts as the eyes and ears of the court, and regularly reports to
the court and stakeholders on the status of the debtor company’s restructur-
ing efforts. The monitor acts as a key role and assists the company with its
proceedings, including with respect to preparing cash flow statements,
determining liquidity needs, assisting with the debtor company’s claims pro-
cedure, and providing input in the debtor company’s restructuring plan. The
monitor is an independent officer of the court and does not have a personal
stake in the debtor company or the success of its restructuring. In acting in a
neutral capacity, the monitor is expected to comment and provide its views
to the court on specific relief sought by the company, and the monitor’s
recommendations on such matters does carry influence.23

In exceptional circumstances, a court-appointed monitor may be granted
enhanced powers, such as the ability to commence litigation on behalf of the
debtor company or conduct an investigation into the affairs or assets of the
debtor company.24 This is commonly referred to as a “super-monitor.” Justice
Penny recently stated that “orders of the court in CCAA proceedings which
carve out an ongoing role for the monitor post-plan sanction are not unusual
and may be granted where there are valid reasons to do so, including where
necessary to resolve and administer outstanding claims.”25

b. United States
The United States Bankruptcy Code provides for several statutorily ap-

pointed bodies. In a Chapter 7 case, which is meant to liquidate a company, a
Chapter 7 trustee is appointed (as further discussed below). In a Chapter 11
case, which is designed to reorganize a company, the debtor’s management
remains in place, but under certain conditions, a Chapter 11 trustee or an
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examiner can be appointed. Section 1104 of the Bankruptcy Code provides
that at any time during the case (before confirmation of a plan), on request of
a party in interest or the United States Trustee (the “UST”—which is a
governmental body that oversees bankruptcy cases), the court will appoint a
trustee for cause, including fraud, dishonesty, incompetence or gross
mismanagement, or if it is in the interest of creditors, equity holders or other
interests of the estate. In such case, a Chapter 11 trustee will step into the
management’s place. Section 1104 also provides for the appointment of an
examiner (similarly the request of a party in interest or the UST) for a more
limited role of conducting an investigation of the debtor as appropriate,
including any allegations of fraud, dishonesty, or irregularities in the affairs
of the debtor.

An important statutorily-appointed body in Chapter 11 cases is a statutory
committee. Section 1102 of the Bankruptcy Code provides that “as soon as
possible” following the commencement of a Chapter 11 bankruptcy proceed-
ing, “the United States trustee shall appoint a committee of creditors holding
unsecured claims and may appoint additional committees of creditors or of
equity security holders as the United States trustee deems appropriate.”26

This provision of the Bankruptcy Code permits a UST to appoint statutory
committees to represent unsecured creditors, other groups of creditors, or
equity security holders in Chapter 11 cases. While certain unofficial, ad hoc
groups of creditors may appear in a bankruptcy case, such groups are not
statutory committees under section 1102 of the Bankruptcy Code.

A UST will generally appoint a creditors’ committee as soon as practicable
after the petition date. The UST will generally solicit creditors from the list
of the debtors’ 20 largest creditors disclosed in the bankruptcy petition to
serve on a statutory creditors’ committee and will typically circulate a
questionnaire to creditors to gauge their interest in serving on a committee.
Section 1102(b)(1) provides that a creditors’ committee should consist of
“the persons, willing to serve, that hold the seven largest claims against the
debtor of the kinds represented on such committee.”27 But this is only a
guideline, and the UST has discretion in putting together a committee so
long as the members of the committee are (i) persons; (ii) holders of claims
against the debtors; and (iii) representative of the claims represented.28

Section 1102(a)(1) states that a UST “shall” appoint a committee of
unsecured creditors.29 Such committees are typically titled the official com-
mittee of unsecured creditors. The purpose of an official committee of
unsecured creditors is to protect the interests of unsecured creditors in the
Chapter 11 proceeding as such creditors would likely not otherwise have a
meaningful representation or impact on a Chapter 11 proceeding due to their
unsecured status. The existence of an official committee of unsecured credi-
tors provides unsecured creditors with the ability to participate in a Chapter
11 proceeding with a unified voice and with greater influence than individual
unsecured creditors would otherwise have to protect the interests of and
secure enhanced recoveries for unsecured creditors. While section 1102(a)(1)
states a UST “shall” appoint a committee of unsecured creditors, a UST is
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not required to do so and a committee may not be appointed if there is insuf-
ficient interest from creditors, particularly in smaller Chapter 11 cases.

A UST is also entitled to appoint “additional committees of creditors or of
equity security holders” as the UST deems appropriate.30 Additional creditor
committees may include committees of the debtors’ retirees, employees, or
tort claimants to represent the interests of such classes of creditors. For
example, in the bankruptcy cases of the Commonwealth of Puerto Rico;31

the City of Detroit, Michigan;32 Kodak;33 and Armstrong Flooring Inc.,34 the
bankruptcy courts entered orders directing the appointment of committees of
retired employees. Committees of a debtors’ employees have been appointed
in the bankruptcy cases of Enron.35 In bankruptcy cases involving mass torts,
official committees of tort claimants have been appointed, including in the
bankruptcy cases of Johnson & Johnson’s LTL36 and PG&E.37 In bankruptcy
cases where there are victims of the debtors’ action—particularly victims of
abuse—official committees representing those victims were appointed,
including the bankruptcy cases of the Boy Scouts of America,38 multiple Ro-
man Catholic Church dioceses,39 and USA Gymnastics.40 Equity security
holder committees represent holders of a debtors’ equity holders. Further,
where secured creditors are deemed out of the money, a statutory committee
representing those creditors may be formed, such as the official committee
of second-lien noteholders appointed in the Caesars Entertainment bank-
ruptcy case.41 These committees have the same powers and duties of an of-
ficial committee of unsecured creditors but will only be appointed by a UST
in certain circumstances, such as where existing committees will not repre-
sent the interests of a particular class.42

A statutory committee and the members of a committee are fiduciaries for
the class such committee represents.43 This requires a committee to act in the
best interest of the class as a whole, rather than in the best interest of an indi-
vidual member. Members of a committee also owe a fiduciary duty to each
other but do not owe a fiduciary duty to any other party in a bankruptcy
proceeding.44

The purpose of statutory committees is to ensure that the interests of the
class represented by the statutory committee are protected and promoted
within the bankruptcy case. To enable statutory committees to do so, statu-
tory committees appointed by a UST pursuant to section 1102 of the Bank-
ruptcy Code are entitled to hire counsel and advisors at the expense of the
bankruptcy estate and are provided with broad rights and powers under the
Bankruptcy Code.45 These include the right to: (i) consult with the trustee or
debtor in possession concerning the administration of the case; (ii) investigate
the acts, conduct, assets, liabilities, and financial condition of the debtor, the
operation of the debtor’s business and the desirability of the continuance of
such business, and any other matter relevant to the case or to the formulation
of a plan; (iii) participate in the formulation of a plan, advise those
represented by such committee of its determinations as to any plan formu-
lated, and collect and file with the court acceptances or rejections of a plan;
(iv) request the appointment of a trustee or examiner under section 1104 of
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this title; and (v) perform such other services as are in the interest of those
represented.46

c. Singapore
Unlike in the United States and Canada, the relevant statutory provisions

in Singapore do not mandate the appointment of creditor committees or a
monitor, though creditor committees are often formed in both liquidation
and judicial management proceedings.47 Recently, creditors in DIP proceed-
ings and judicial management proceedings have formed ad hoc committees
as well.48 As such, even if there is no statutory provision that mandates the
formation of a creditors’ committee in a formal restructuring or insolvency
proceeding, a debtor should be aware that in practice, it may nevertheless
find itself negotiating with creditor committees in Singapore.

d. Netherlands
In the above-mentioned Dutch bankruptcy proceeding (faillissement) it is

possible that a (preliminary) creditors’ committee is appointed, provided this
is in the interest of the joint creditors. The task of the creditors’ committee is
mainly to advise the bankruptcy trustee. This can sometimes be useful, espe-
cially in technical and commercial matters, as the appointment of the bank-
ruptcy trustee focuses more on legal and administrative knowledge than on
knowledge of the bankrupt’s industry. Either in the bankruptcy order or in a
subsequent order, the court may (if the importance or the nature of the estate
give reason to do so) appoint a provisional creditors’ committee to advise
the bankruptcy trustee.49 The creditors’ committee has an odd number of
members, and important groups of creditors are represented in it. The court
has sole discretion in determining whether or not to establish the creditors’
committee. The condition for setting up a committee is often whether it has
added value in the given case. Interestingly, the members of the creditors’
committee need not be creditors themselves. Representatives of important
groups of creditors can also be appointed to the committee, such as a trade
union representative on behalf of the employees or a representative of a
trade association. Such members do not represent in a formal legal sense the
group of creditors they represent.

Whether there will be a final creditors’ committee is left to the decision of
the creditors. Irrespective of whether or not a provisional committee has
been appointed, the supervising judge (rechter-commissaris) will consult the
creditors at the sanctioning meeting after the verification about the appoint-
ment of a definitive commission. If the meeting deems this desirable, the
supervising judge will appoint the committee.50

The creditors’ committee needs information to be able to perform its task
properly. That is why the committee has access to the books, documents and
other data carriers relating to the bankruptcy; the bankruptcy trustee is also
obliged to provide the creditors’ committee with all required information.51

The bankrupt is also obliged to provide the committee with all information,
if this is required of it.52
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The bankruptcy trustee is obliged to obtain the advice of the creditors’
committee in the cases referred to in article 78, paragraph 1 of the Dutch
Bankruptcy Act (“DBA”). This concerns important decisions taken by the
bankruptcy trustee in the context of the management and liquidation of the
estate. However, this obligation to advise will lapse if the committee fails to
advise.53 Importantly, the committee only gives advice, and the bankruptcy
trustee is not bound by the committee’s advice.54 The creditors’ committee
can also challenge the bankruptcy trustee’s actions or request an order from
the bankruptcy judge on the grounds of art.55

3. Sale Process
As part of a formal restructuring process, a debtor may dispose of its prop-

erty or assets, in an effort to generate liquidity. Given that sales (of core
and/or non-core assets) occur so often in the restructuring and insolvency
process, various jurisdictions have developed their own rules surrounding
such disposals and sales—some are more debtor-friendly, some have ad-
ditional protections in place for creditors, and some require greater court
supervision.

a. Canada
Under the CCAA, a debtor company is required to seek approval from the

court prior to disposing of any of its property or assets outside of the ordinary
course of business.56 In deciding whether to grant the authorization, the court
is to consider the following factors: (i) whether the process leading to the
proposed sale or disposition was reasonable in the circumstances; (ii)
whether the monitor approved the process leading to the proposed sale or
disposition; (iii) whether the monitor filed with the court a report stating
that, in their opinion, the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptcy; (iv) the extent to
which the creditors were consulted; (v) the effects of the proposed sale or
disposition on the creditors and other interested parties; and (vi) whether the
consideration to be received for the assets is reasonable and fair, taking into
account their market value.57 There are additional factors for the court to
consider if the proposed sale or disposition is to a person related58 to the
company.59

Further, in reviewing a proposed sale of assets in the insolvency context,
the court will consider the following principles (commonly referred to as the
“Soundair principles”):60 (i) whether sufficient efforts have been made to
obtain the best price and that the debtor (or receiver) has not acted improvi-
dently; (ii) whether the interests of all the parties have been considered; (iii)
the efficacy and integrity of the process by which offers had been obtained;
and (iv) whether there has been unfairness in the working out of the process.61

The debtor company will typically seek an “Approval and Vesting Order”,
which authorizes the proposed sale of assets of the debtor company to the
proposed purchaser free and clear of any encumbrances (other than express
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permitted encumbrances). The net proceeds of the sold assets will stand in
place and stead of the sold assets, with the result that any claims attach to the
net proceeds of sale with the same priority they had with respect to the sold
assets immediately before the sale.

b. United States
Section 363 of the Bankruptcy Code permits a debtor—following a mo-

tion and the approval of the bankruptcy court—to sell assets outside of the
ordinary course of business in connection with a bankruptcy proceeding.62

The primary benefit of a section 363 sale is that the sale of assets may be
sold “free and clear” of existing liens and liabilities. A section 363 sale is
free and clear of such interests if the bankruptcy court determines that one of
the following conditions is met:63 (1) applicable non bankruptcy law permits
sale of such property free and clear of such interest; (2) such entity consents;
(3) such interest is a lien and the price at which such property is to be sold is
greater than the aggregate value of all liens on such property; (4) such inter-
est is in bona fide dispute; or (5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such interest.

A debtor may accomplish the sale of certain assets or the sale of substan-
tially all of the debtors’ assets through a section 363 sale. Typically, a debtor
will first conduct a marketing process for the sale of assets to select and enter
into a purchase agreement with a “stalking horse bidder” which will estab-
lish the floor price for the sale of assets.64 The stalking horse bidder will
perform diligence on the debtor and serve as the stalking horse in return for
certain incentives from the debtor including reimbursement of expenses
incurred in negotiating the stalking horse agreement and break-up fees owed
to the stalking horse bidder if a higher bid is accepted by the debtor.65 If a
debtor has entered into an agreement with a buyer for the sale of assets pur-
suant to section 363 of the Bankruptcy Code, it must then file a motion on
21-days’ notice seeking the bankruptcy court’s approval of the proposed sale
and seeking the bankruptcy court’s approval of bidding procedures, which
will govern how other entities can submit a bid for the purchase of the debt-
ors’ assets.66

If there are no other bids received for the purchase of a debtors’ assets and
no objections to the sale are received or such objections have been resolved,
a bankruptcy court may enter an order approving the sale of the debtors’ as-
sets pursuant to section 363 of the Bankruptcy Code. If there are additional
bids received for the debtors’ assets, the debtor will conduct a court-
supervised auction for the assets. A debtor has a fiduciary duty to obtain the
highest and best price for assets and a bankruptcy court may generally ap-
prove a sale of assets where a debtor has exercised their sound business
judgment in deciding to enter into the proposed transaction, the purchase of
the assets is in good faith, and the offer is the highest or otherwise best offer
received by the debtors.67
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c. Singapore
In Singapore, a company in DIP proceedings is entitled to dispose of its

property or assets as it deems fit. However, where it has obtained a court-
ordered moratorium68 in support of its plans to restructure via a scheme of
arrangement, the court order will also impose certain disclosure obligations
on the company. Where the company acquires or disposes of any property, or
grants any security over any property, information relating to such acquisi-
tion, disposal, or grant of security must be submitted to the court no later
than 14 days after the date of such acquisition, disposal, or grant of security.69

Separately, a creditor may also apply specifically for an order restraining the
debtor from disposing of its property other than in good faith and in the
ordinary course of business.70

Where the company is placed under judicial management, the judicial
manager may dispose of property of the company, even if it is subject to a
floating charge.71 Where the property is otherwise encumbered, or subject to
a hire-purchase agreement, chattels leasing agreement, or retention of title
agreement, the judicial manager will have to apply to court for authorization
to dispose of the property. To obtain such authorization,72 the judicial
manager will have to satisfy the court that such disposal would be likely to
promote one or more of the purposes of judicial management.73 As a form of
protection to secured creditors or the owner of the goods, the judicial
manager must apply the net proceeds of the disposal toward discharging the
sums secured by the security or payable under the hire-purchase agreement,
chattels leasing agreement, or retention of title agreement.74 Where the net
proceeds of the disposal are less than the sums secured or payable, the credi-
tor will have to prove on a winding up for any balance due.75

Where the company is in liquidation, the liquidator must take into his or
her custody or control all property and things in action to which the company
is or appears to be entitled.76 The liquidator has the power to sell the immov-
able and movable property, and things in action of the company by public
auction, public tender or private contract, with power to transfer the whole
of the immovable and movable property and things in action of the company
to any person or company or to sell the same in parcels.77

However, as a check on the liquidator’s powers, the statutory provisions
also clarify that the exercise by the liquidator of such powers is subject to the
court’s control, and any creditor or contributory may apply to the court with
respect to any exercise or proposed exercise of such powers.78

d. Netherlands
The bankruptcy trustee can sell all or part of the debtor’s company, a so-

called ‘restart’ (doorstart). A restart is often attractive to creditors. The buyer
who wishes to continue part of the business, and to that end takes over that
part of the estate as a whole, is usually willing to pay a purchase price that is
higher than the proceeds from the sale of the various assets to various buyers.
This applies in particular to obsolete and intangible assets (names, brands,
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websites, domain names, software, goodwill, etc.), which are often difficult
or impossible to sell without a restart.

The assets that the bankruptcy trustee sells during a restart are often
subject to third-party rights, such as pledge and mortgage rights, retention of
title, etc. During the sale process, the bankruptcy trustee usually makes
agreements with these third parties about the release of their rights against
payment of that part of the property. If the bankruptcy trustee does not do
this, he can be liable toward these third parties.

Furthermore, the buyer often requires that crucial contracts (rental
contracts, ICT contracts, contracts with important suppliers) are continued
after the takeover. With some leases, the bankruptcy trustee can request
substitution from the court. In most contracts, the bankruptcy trustee cannot
enforce the transfer and will only be able to facilitate the consultation be-
tween the counterparty and the buyer of the company. In addition, part of the
employee base is almost always retained in the event of a restart. The bank-
ruptcy trustee stipulates that the buyer offers a number of employees of the
bankrupt a new employment contract. This is also in the interest of the debt-
or’s creditors. If the staff members enter the employment of the buyer during
their notice period and leave the estate, significant estate debts for wage
costs can be avoided.

4. Third-Party Releases
Very often, in negotiating a restructuring of the company’s debts, third-

party releases also will have to be obtained as well. For example, rights held
by creditors against the company’s equity holders, employers’ liability insur-
ers,79 or against the company’s guarantors,80 may also have to be released or
varied to prevent scheme creditors from undermining the terms of the re-
structuring plan.

a. Canada
Under the CCAA, the courts have wide discretion to make any order that

they think fit.81 This includes the ability to grant releases as provided for in a
plan of compromise or arrangement that has been approved by the debtor
company’s creditors, not only in favor of the debtor company, but also in
favor of third parties such as the debtor company’s directors and officers,
DIP lender, plan sponsor, the monitor, and such parties’ advisors, among
others, if the circumstances permit.

It is accepted that Canadian courts have jurisdiction to sanction plans
containing releases if the release was negotiated in favor of a third party as
part of the “compromise” or “arrangement” where the release reasonably re-
lates to the proposed restructuring and is not overly broad.82 There must be a
reasonable connection between the third-party claim being compromised in
the plan and the restructuring achieved by the plan to warrant inclusion of
the third-party release in the plan.83

In considering whether to approve releases in favor of third parties, courts
will consider the particular circumstances of the case and the objectives of

NORTON JOURNAL OF BANKRUPTCY LAW AND PRACTICE

701 © 2022 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5

Reprinted from Norton Journal of Bankruptcy Law and Practice, Vol. 31 No. 5 (October 2022),  
with permission of Thomson Reuters. Copyright © 2022. Further use without the permission of Thomson Reuters is prohibited.  

For further information about this publication, please visit https://legal.thomsonreuters.com/en/products/law-books or call 800.328.9352.



the CCAA.84 While no single factor will be determinative,85 the courts have
considered the following factors: (i) whether the parties to be released from
claims were necessary and essential to the restructuring of the debtor; (ii)
whether the claims to be released were rationally connected to the purpose
of the plan and necessary for it; (iii) whether the plan could succeed without
the releases; (iv) whether the parties being released were contributing to the
plan; and (v) whether the release benefitted the debtors as well as the credi-
tors generally.86

b. United States
In a Chapter 11 plan of reorganization, a debtor will frequently provide

releases to certain non-debtor parties who participated in or are impacted by
the Chapter 11 proceeding. A third-party release may be either consensual or
non-consensual; a consensual third-party release is where creditors consent
to the third-party releases, while with a non-consensual third-party release
those whose claims are released do not consent to the release. Such non-
consensual third-party releases have come under increased scrutiny recently
due to questions over whether a bankruptcy court has the authority to ap-
prove such releases and the use of third-party releases in Chapter 11 cases.
Recent decisions in the Southern District of New York (Purdue Pharma)87

and the Eastern District of Virginia (Ascena Retail Group)88 have called into
question whether such third-party releases are viable—specifically, whether
they are actually authorized by the United States Constitution and the Bank-
ruptcy Code, whether a bankruptcy court has authority to adjudicate claims
released via third-party releases, and the amount of consideration that is
required by such third parties to be contributed into the bankruptcy estate in
exchange for the releases.

c. Singapore
Third-party releases are available as part of a scheme of arrangement

under section 210 of the Companies Act 1967. The fact that a proposed
scheme seeks to release third-party liabilities may be considered both at the
leave stage and the sanction stage in the scheme proceedings, but the focus
of the court’s inquiry at each stage is different.89

At the leave stage, the fact that the scheme seeks to release third-party
rights goes to the issue of jurisdiction. Here, the Singapore Court of Appeal
clarified in Pathfinder Strategic Credit LP v Empire Capital Resources Pte
Ltd.90 that the test is whether there is a sufficient nexus or connection be-
tween the release of the third-party liability and the relationship between the
company and the scheme creditors. In doing so, the court considered and
found persuasive the approach of the Australian court in Re Opes Prime
Stockbroking Ltd.91 As such, it would be possible for a guarantor to seek a
release of the primary obligor’s (i.e. the borrower’s) obligations as part of a
compromise or arrangement proposed by the guarantor, provided this “suf-
ficient nexus” test is met.

Alternatively, at the sanction stage, the court’s focus will primarily be on
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the merits and the reasonableness of the inclusion of such third-party releases
in the proposed scheme (though jurisdictional challenges may also be raised
then).

Netherlands
The Dutch Scheme explicitly provides for the release of third party li-

ability, albeit that the relevant statutory provision only deals with group
guarantees and only allows a release under certain conditions. A Dutch
Scheme may amend the rights of creditors against legal entities that form a
group with the debtor as meant in Article 2:24b of the Dutch Civil Code,
provided that: (i) the rights of those creditors against the relevant legal enti-
ties entail payment of or security for the obligations of the debtor or obliga-
tions for which the legal entities are liable together with or alongside the
debtor, (ii) the relevant legal entities are in a state as meant in Article 370(1)
DBA, (iii) the relevant legal entities have approved the proposed amendment
or the plan is proposed by a restructuring expert as meant in Article 371
DBA; (iv) the court would have jurisdiction if these legal entities were to
propose their own plan under this section and submit a request as meant in
Article 383(1) DBA; (v) the relevant group company has not already offered
a scheme in respect of these obligations; (vi) the debtor (or restructuring
expert, if appointed) must supply all relevant scheme information pursuant
to Article 375 DBA also in relation to the non-debtor group companies,
which includes, amongst other things, reorganization and liquidation valua-
tions of the company; and (vii) the court petitioned to confirm the scheme
examines whether the scheme also complies with the confirmation require-
ments from Article 384 DBA in relation to those non-debtor group
companies. This latter article most notably prescribes that non-consenting
creditors or shareholders that are part of a non-consenting class may petition
the court to deny confirmation of the creditor scheme if, briefly stated, it is
not in accordance with the Dutch principles of priority.

In respect of jurisdiction, it is relevant what kind of scheme procedure has
been chosen. The debtor (or restructuring expert if appointed) can opt to of-
fer the plan in a “private” or “public” procedure. This choice affects when
the plan procedure falls within the scope of the European Insolvency Regula-
tion (“EIR”) or not, as the EIR only applies to public proceedings.

i. Public procedure: EIR
For the public procedure, Dutch courts have jurisdiction if the COMI or a

branch of the debtor is located in the Netherlands (Article 3 EIR). The open-
ing of the procedure and its consequences, including a possible stay, are
automatically recognized in all countries of the European Union with the
exception of Denmark (Article 19 and 32 EIR). There are also disadvantages
to application of the EIR. Under the EIR, the Dutch court has fewer options
to assume jurisdiction than under Dutch private international law (see
below). Also, Article 8 EIR restricts the effects of the plan and a stay versus
creditors that have a security right over assets of the debtor that are located
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outside the Netherlands. Under the EIR, the Dutch scheme does not affect
such security rights over foreign assets.

ii. Private procedure: domestic private international law
For a private procedure, the Dutch court must establish its jurisdiction ac-

cording to the Dutch Code of Civil Procedure, that gives the general rules
for jurisdiction for petitions and provides the courts freedom to determine
jurisdiction. Dutch courts have jurisdiction if any of the affected parties is
domiciled in the Netherlands, or other aspects provide sufficient connection
with the Netherlands. The Dutch legislator listed several circumstances
that—each individually—lead to sufficient connection: (i) the debtor has his
COMI or a branch in the Netherlands; (ii) the debtor has substantial assets in
the Netherlands; (iii) a (substantial) part of the debts that would be part of
the plan follow from obligations that are governed by Dutch law or for which
a choice of forum is made for the Dutch courts; (iv) a (substantial) part of the
group that the debtor is part of consists of companies located in the
Netherlands; or (v) the debtor is liable for debts of another debtor for which
the Dutch courts have jurisdiction. A private plan is not eligible for automatic
recognition within the EU. Recognition of the plan therefore depends on the
private international law of the country in which recognition is requested.

5. Receiverships / Liquidations
Receiverships and liquidations are major stalwarts of corporate law and

insolvency law. They may have, perhaps, received less attention in recent
times given a shift in focus to restructuring regimes—nevertheless, they
remain essential to every insolvency regime around the world. It would not
be possible (nor practical) to delve into detailed aspects of receiverships and
liquidations in this paper. However, we set out brief descriptions of these
regimes here, which helps us observe that the officers involved in receiver-
ships and liquidations generally have very similar functions across
jurisdictions.

a. Canada
The appointment by the court of a receiver in Canada is governed by the

Bankruptcy and Insolvency Act (“BIA”).92 Under the BIA, the court may ap-
point a receiver (which is required to be a trustee) upon application by a
secured creditor, if it is just or convenient to do so, to either (i) take posses-
sion of all or substantially all of the property and assets of an insolvent person
or debtor that was acquired for or used in relation to a business carried on by
the insolvent person or bankrupt; (ii) exercise any control that the court
considers advisable over that property or the insolvent person’s business;
and/or (iii) take any other action that the court considers advisable.93 The
powers and authorities of the receiver will be set out in the order appointing
the receiver. Several of the jurisdictions across Canada have a “model order”
for the appointment of a receiver.94

Prior to appointing a receiver over substantially all of the assets of a debtor
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company, a secured creditor is required to send to the insolvent company a
notice of intention to enforce security pursuant to section 244 of the BIA and
wait until at least 10 days have elapsed from the date of such notice, unless
the notice period is waived by the insolvent company or the court considers
it appropriate to appoint a receiver before then.95

The receiver, in its capacity as a court officer, acts in the interest of all of
the insolvent company’s stakeholders (and not merely the secured creditor
appointing it). It also has duties to regularly report to the court and stakehold-
ers on the status and affairs of the insolvent company and the receiver’s
enforcement and collection efforts. The receiver has duties to act honestly
and in good faith, and deal with the insolvent person’s property in a com-
mercially reasonable manner.96 The typical activities of a receiver include,
but are not limited to, ceasing the insolvent party’s business operations, sell-
ing or disposing of any assets (subject to court approval in certain circum-
stances), collecting receivables, calling for and resolving claims against the
insolvent party, preparing reports and otherwise dealing with the assets,
business and affairs of the insolvent party.

b. United States
A liquidation under the U. S. Bankruptcy Code (state law receivership and

other winding down proceedings are also available) is usually accomplished
through a Chapter 7 bankruptcy proceeding, in which the bankruptcy court
will supervise the orderly liquidation of a debtors’ estate and use proceeds
from the liquidation to pay amounts owed to creditors.97 In contrast to a
Chapter 11 bankruptcy proceeding where the aim is usually a restructuring
to permit the debtor to continue as a viable economic entity, in a Chapter 7
case, the aim is to collect and liquidate the debtors’ assets for the benefit of
creditors. A debtor in a Chapter 7 case may be an individual or an entity.98

An entity will generally file a Chapter 7 case where it would be unlikely to
successfully restructure as a viable entity under Chapter 11, and a Chapter 11
case may also be converted to a Chapter 7 case.99

Following the filing of a Chapter 7 case, the UST will appoint a trustee to
manage and administer the property of the estate. A debtor’s operations will
generally terminate upon filing and the trustee will take control of the entity,
unlike in a Chapter 11 case where the debtor remains in control of an entity’s
operations while in bankruptcy as a debtor in possession. A Chapter 7 trustee
has a fiduciary duty to maximize the value of the estate for creditors and is
primarily tasked with collecting and taking possession of all of a debtors’
eligible assets and then liquidating those assets through a public or private
sale.100 The trustee has a duty to “close such estate as expeditiously as is
compatible with the best interests of parties in interest.”101

To accomplish this, a Chapter 7 trustee has broad authority over a debtor
and its assets. While a Chapter 7 trustee need not receive court approval to
sell assets under section 704 of the Bankruptcy Code, a trustee must comply
with the requirements of section 363 of the Bankruptcy Code for notice and
a hearing where the sale is outside of the ordinary course of business.102 In
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addition to the collection and sale of the property of the estate, a Chapter 7
trustee further shall “investigate the financial affairs of the debtor” and “ex-
amine proofs of claims and object to the allowance of any claim that is
improper.”103 A Chapter 7 trustee may further institute necessary legal ac-
tions, submit claims for arbitration or other compromise, reject prepetition
executory contracts, and set aside fraudulent or preferential transfers or
liens.104

c. Singapore
Unlike in Canada, in the sphere of corporate insolvency in Singapore

receivers tend to mostly be privately appointed.105 Private receivership would
not generally be considered a collective insolvency process or a court-
administered insolvency proceeding under Singapore law. Instead, it should
be understood as a way of enforcing security, which involves the appoint-
ment of a receiver over the assets granted as security by the company.106 The
appointment of the receiver is usually based on and governed by the
contractual provisions of the agreement between the creditor and the
company; statutory law on receivership exists but is limited.107 The statutory
provisions on receivership have been observed to be “largely procedural in
nature” and “do not deal with the substantive rights, duties and liabilities of
a receiver, the debenture holder, the company and its stakeholders.”108 The
rules around receiverships are largely governed by common law, and in this
regard the Singapore courts have largely followed the law as established in
England and other Commonwealth jurisdictions.109

Similarly, the liquidation regime in Singapore was adapted from the wind-
ing up provisions in the UK Companies Act 1948 and the Australian
Victorian Companies Act 1961. A company may be wound up voluntarily110

or pursuant to an order of court. Where the company is insolvent, it can be
wound up only by way of a creditors’ voluntary winding up111 or a court-
ordered winding up.112 The powers and duties of the liquidator are generally
similar to that set out in relation to a Chapter 7 trustee above. For example,
the liquidator will take control of the company and take into custody all the
property of the company;113 the liquidator has broad powers to carry on busi-
ness for the beneficial winding up of the company and to bring or defend any
action or other legal proceed in the name and on behalf of the company (with
authorization of the court or the committee of inspection);114 the liquidator
may sell the property of the company and compromise any debts due to the
company.115 Like the Chapter 7 trustee, a liquidator may also disclaim certain
onerous property,116 and investigate past transactions and apply to set aside
any transactions on various grounds, e.g. transactions at undervalue or unfair
preferences.117 The property of a company must, subject to security and other
considerations such as preferential payments, be applied pari passu in satis-
faction of its liabilities.118

d. Netherlands
In the Dutch system, liquidation of the assets of the bankruptcy estate

CROSS BORDER JEOPARDY: A COMPARATIVE ANALYSIS ON KEY INSOLVENCY TOPICS

ACROSS VARIOUS JURISDICTIONS

706© 2022 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5

Reprinted from Norton Journal of Bankruptcy Law and Practice, Vol. 31 No. 5 (October 2022),  
with permission of Thomson Reuters. Copyright © 2022. Further use without the permission of Thomson Reuters is prohibited.  

For further information about this publication, please visit https://legal.thomsonreuters.com/en/products/law-books or call 800.328.9352.



(and distributing the proceeds of such a process to the creditors entitled to
the respective proceeds) is, briefly stated, the purposes of the bankruptcy
trustee. For this purpose, the assets can be sold piecemeal in a public auction
or as part of a going concern sales process (the ‘restart’), as already explained
above. Therefore, the process for distributing proceeds is explained below.

Once goods have been sold and/or receivables have been collected, and if
any income has therefore been realized, the proceeds will be divided among
the verified creditors (i.e. ‘distributed’). Especially in the case of large bank-
ruptcies, it can take quite some time before the entire estate is liquidated.
There may be lengthy proceedings, the winding up of the business or the
sale of certain goods can take a lot of time, or the estate is a creditor in an-
other bankruptcy and waiting for its settlement. As soon as sufficient funds
are available for distribution, (interim) distributions will follow.

Every distribution begins with an order from the supervisory judge
(rechter-commissaris). Each time, when in his opinion sufficient ready
tokens are available, he orders a distribution to the verified creditors.119 After
the order of the supervisory judge, the bankruptcy trustee prepares a distri-
bution list and submits it to the approval of the supervisory judge.120 In the
vast majority of bankruptcies in which a distribution is made, the assets are
distributed at once. There is then only one distribution list. The distribution
list contains (i) a statement of the receipts and expenses (including the salary
of the curator), (ii) the names of the creditors, (iii) the verified amount of
each claim, and (iv) the payment to be received on it.121

The distribution list is based on the ranking of the claims as determined
during the verification, or follows from the determined characteristics of the
claims that give entitlement to priority or a reduced rank, by subordination.
The bankruptcy trustee must therefore first determine the ranking of the
claims, insofar as this has not yet been done during the verification. The
proceeds are then first used to settle the highest-ranking claims. If these have
been paid in full, lower ranking claims are always paid until the remaining
proceeds are insufficient to settle one or more equal ranking claims. The
remaining proceeds are divided between these claims, pro rata, so that each
creditor of equal rank receives an equal percentage of payment in proportion
to the size of his acknowledged claim.

6. Identifying a Debtor’s COMI
There is the obvious question about identifying the COMI. The United

Nations Commission on International Trade Law (“UNCITRAL”) drafted
the Model Law on Cross-Border Insolvency (Model Law) as “a uniform ap-
proach” to having a single proceeding—a foreign main proceeding—be pri-
marily responsible for managing a debtor’s insolvency regardless of the
number of jurisdictions in which the debtor has assets or creditors.122

Determining the proper location of a foreign main proceeding is a key
concept of the Model Law. A foreign proceeding is a foreign main proceed-
ing if it is pending in the country where the debtor has its COMI.123 The
Model Law does not define COMI, however, leaving courts to determine
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how to apply the term.
This has given rise to a divergence in the approach of the courts of various

jurisdictions, particularly in deciding which date is the most important for
making the COMI determination. There appears to be less divergence around
the world on this issue (compared to the other issues explored above), and in
this regard the views taken by the courts and commentators generally fall
into three categories:

(1) The date the foreign proceeding commenced. It has been suggested
that using the filing date for a foreign proceeding to determine COMI
provides a fixed and readily identifiable date.124 It also avoids differ-
ent outcomes in different jurisdictions where applications for recogni-
tion are made at different times for the same debtor. The UK,125

Europe,126 Japan,127 the National Bankruptcy Conference,128 and the
drafters of the Model Law have supported use of this date.129

(2) The date of the recognition application. This is—by far—the prevail-
ing view in the United States. These courts generally examine the
post-liquidation activities of a debtor to determine its COMI.130 This
avoids a key problem: the inability to recognize a foreign proceeding
that has been pending for several years with full creditor and investor
support if—all those years ago—the debtor’s COMI was located in a
different country.131 In addition to the U.S., Singapore has adopted
this interpretation.132

(3) The date the court hears a recognition application. This date is sug-
gested to be consistent with article 18 of the Model Law for notifying
changes of statutes and for modifying or terminating recognition
based on changed circumstances. This flexible approach has been
adopted by Australian courts.133

Every court has to agree that the date used to determine COMI should be
consistent across all jurisdictions. Otherwise, the Model Law undercuts its
own objectives with the possibility that different courts could determine a
debtor’s COMI differently, leading to multiple foreign main proceedings.
Nonetheless, differences exist. These differences exist because valid compet-
ing policies are colliding, namely predictability and preventing abuse versus
speed and flexibility.134

The debate is highlighted with insolvency proceedings for offshore
jurisdictions, like the Cayman Islands, Bermuda, and the British Virgin
Islands. Entities incorporate in these jurisdictions with exempted status to
ensure that they have access to well-established legal systems that are
equipped to handle specialized businesses. While these entities are incorpo-
rated in offshore jurisdictions, many have no real actual business in their
place of incorporation. In addition, these entities are generally required to
liquidate in their jurisdiction of incorporation. If COMI is determined at the
date of the foreign proceeding, this could automatically foreclose recogni-
tion ab initio for a large portion of an entire set of valid and useful insolvency
proceedings.

In part to deal with this problem, in 2013, the Second Circuit unequivo-
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cally held that a court should determine COMI as of the date of the recogni-
tion application and should consider actions taken in the foreign proceeding
to make that determination.135 Following this decision, many other courts
granted recognition primarily based on activities occurring after the foreign
proceeding began. Indeed, In re Suntech Power Holdings Co. Ltd. held that
although the debtor’s COMI was not in the Cayman Islands before the
foreign proceeding was commenced, its COMI became the Cayman Islands
as a result of liquidation activities.136

A recent case, In re Modern Land (China) Co., Ltd., shows how material
post-foreign-proceeding activities can be.137 In Modern Land, the debtor was
incorporated in the Cayman Islands, but had its assets, management, and
business all in China.138 The debtor merely negotiated a scheme of arrange-
ment that was approved by the Cayman Islands’ courts while maintaining its
business operations in China.139 Nonetheless, the U.S. court observed the
practical realities of the case and granted recognition.140 No scheme creditor
objected to the debtor’s COMI being located in Cayman and denying recog-
nition would convert a highly consensual scheme into a Cayman liquidation
in an effort to then obtain Chapter 15 at a later date.141 In other words, deny-
ing recognition would be a lose-lose proposition for all parties involved.

Will we ever get a world-wide consensus on when to determine a debtor’s
COMI? Who knows? Let’s just hope that Judge Clark’s prediction from
2008 comes true and that “common sense will tend to prevail over
technicalities.”142

Conclusion
A number of observations can be fairly drawn from the exercise that the

writers have, as a group, entered into in this paper. First, there is increasing
convergence in the restructuring and insolvency processes introduced around
the world. More established regimes such as receiverships and liquidations
appear to grant similar powers to the insolvency officers that take on roles
within these procedures — whether they are known as “trustees” or “liquida-
tors” or by any other name. Other features such as DIP financing have gradu-
ally been introduced to various jurisdictions such as Singapore, bringing
them in line with older, perhaps more established jurisdictions for
restructuring.

Second, while the Model Law has brought about in large part uniformity
in the approach to cross-border insolvency, differences still exist. We see
that, for example, as even the date for determining COMI may differ across
jurisdictions.

Finally, the paper notes that such similarities or differences are not neces-
sarily good or bad. They simply exist because different jurisdictions take
into account various considerations each time these regimes are introduced
or amended. Their value lies in the opportunities they present for strategic
planning of cross-border insolvency and rescue efforts across jurisdictions.
At their very core, these are tools that help all parties involved to work
together, as advisors, to answer the same question the paper started with—
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“How do we best coordinate the proceedings of the debtor company and
deal with the assets to the benefit of the creditors?”
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