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Vi Preface

Global Restructuring Review is a leading source of news and insight on cross-border restructuring, and
insolvency law and practice, read by international lawyers, insolvency practitioners and accountants, judges,

corporate counsel, investors and academics.

We deliver on-point daily news, surveys and features that give our subscribers the most readable explanation of
all the cross-border developments that matter, helping them to stay on top of their game. In the past year, we
have published exclusive interviews with bankruptcy judges around the world, unearthed nuggets from court
hearings other services missed — including in Dana Gas — and released several original surveys, including one

on what it's like for female professionals working in restructuring.

Complementing our news coverage, The Restructuring Review of the Americas provides exclusive thought
leadership, direct from pre-eminent practitioners. The Review gathers the expertise of 19 leading figures from
10 firms in seven jurisdictions. Contributors are vetted for international standing and knowledge of complex

issues before being approached.

In this volume, our experts in the US consider Chapter 11 and Chapter 15 of the US Bankruptcy Code and
provide guidance on how indenture trustees can ensure that they are paid for services rendered during a

bankruptcy case. Additionally, an overview is provided of the current landscape of foreign-to-foreign transfers.

Elsewhere, our expert panel consider the criticisms of the Brazilian restructuring legislation; the broad and
flexible restructuring options available in Canada; offshore restructuring in the Cayman Islands; the new law
on restructuring and liquidation in the Dominican Republic; the Concurso Law in Mexico and why it has not
represented a feasible and efficient restructuring procedure for companies in financial distress; and why the

current system in Peru does not adequately regulate cross-border insolvency, with suggestions for modification.

The Review is annual and will expand with each edition. If you have a suggestion for a topic to cover or would

like to find out how to contribute, please contact mahnaz.arta@globalrestructuringreview.com.

GRR would like to thank all our contributors for their time and effort.

We hope you find The Restructuring Review of the Americas 2018 informative and useful.

Global Restructuring Review

London
November 2017
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Canada

DJ Miller*
Thornton Grout Finnigan LLP

If ‘necessity is the mother of invention’,' then insolvency is a perfect
incubator within which creative solutions can emerge. Fortunately for
companies that conduct business in Canada, the restructuring options
that exist are broad, flexible and respond to even the most unusual of
circumstances. Canada’s main restructuring statute is relatively bare-
bones in nature and is not encumbered by extensive restrictions on
what steps may be taken, rigid time frames as to when they must be
taken, or by limited circumstances in which particular relief may be
available.? The statutory framework is also supported by a well-devel-
oped body of jurisprudence that reflects the willingness of Canadian
judges to be responsive to the ‘real-time’ nature of insolvency pro-
ceedings and to grant appropriate relief that fits the unique facts of a
particular case. As such, Canada provides a model of efficiency, flex-
ibility and creativity for restructuring solutions.

The two main federal statutes under which debtor companies
can seek to restructure in Canada are the Bankruptcy and Insolvency
Act (Canada) (BIA)? and the Companies’ Creditors Arrangement Act
(CCAA).# Generally, the BIA is utilised by a debtor company:

* when bankruptcy, as opposed to a restructuring, is appropriate; or
* to present a ‘proposal’ to creditors that is less complicated or
will require less judicial oversight than a full restructuring under

the CCAA.

For more complex restructurings involving companies with collective
bargaining agreements, defined benefit pension plans or cross-border
aspects, a proceeding under the CCAA will generally be the chosen
path forward.

Until it was amended in 2009, the CCAA had only 22 sections in
total.> Notwithstanding its brevity, this statute has provided the basis
for the largest and most complex restructurings in Canada — includ-
ing those involving Air Canada, Stelco, Abitibi-Bowater, Olympia &
York, Nortel Networks and US Steel Canada. One of the most impor-
tant, and unique, aspects of the CCAA is the following provision:

General power of court

11. Despite anything in the Bankruptcy and Insolvency Act or
the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to
the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers

appropriate in the circumstances.

Since broad judicial discretion is conferred under the CCAA, it is
perhaps not surprising that decisions issued by Canadian judges in
restructuring proceedings reflect practical, flexible and creative solu-
tions to some of the most difficult issues that arise. That has proven to
be the case even where the CCAA appears to be otherwise unavailable
to a particular debtor company, where other more traditional avenues
for resolution have proven futile or where the facts cry out for a solu-
tion and none is readily apparent.

www.globalrestructuringreview.com

Castor Holdings
One such example can be found in the case involving Castor
Holdings Ltd.® A national accounting firm in Canada had been
embroiled in auditor’s negligence litigation spanning 22 years,
described by one of the presiding judges as ‘the longest running judi-
cial saga’ in Canada. It involved more than 40 plaintiffs (including
foreign and domestic financial institutions, insurers and other stake-
holders), several associated or successor firms and approximately 400
accounting and other individual professionals across the country.
Restructuring counsel and advisers were retained by the defend-
ant partners of the national accounting firm following two decades
of entrenched litigation among the parties.” A creative solution was
developed to address and resolve all claims through a CCAA proceed-
ing. The proposal involved numerous procedural and substantive
hurdles. For example, the threshold requirement for a debtor com-
mencing a CCAA proceeding and obtaining the benefit of a stay of
proceedings did not extend to professional firms such as the account-
ing firm in question.® As a result, a unique ‘synthetic bankruptcy’
mechanism was developed to satisfy stakeholder and plaintiff con-
cerns over the problematic questions of adequate disclosure of assets
to satisfy any judgment, and appropriate funding issues on the part
of the former partners of the professional firm. After intense negotia-
tions, a ‘coalition of the willing’ creditors was successfully established
to support a structured settlement among a small, but influential
group of plaintiffs. Through combined litigation and negotiation
tactics, the defendants garnered enough support to pass a Plan of
Arrangement to resolve all claims. Creativity within the CCAA
framework, together with the flexibility shown by the Canadian
judge, facilitated an efficient resolution to one of the most intractable
cases in Canadian litigation history.

Montréal, Maine & Atlantique Canada
Another case in which the flexibility of Canada’s restructuring frame-
work was tested involved a catastrophic loss of life arising from a
tragic railway accident, which resulted in significant financial losses to
the affected company. In July 2013, a freight train derailed in the vil-
lage of Lac-Mégantic, in the Province of Quebec. In total, 47 people
were killed, and the downtown area was effectively destroyed. In the
wake of the disaster, numerous claims were filed against the railway
company, Montréal, Maine & Atlantique Canada Co (MMA). MMA
filed for court protection under the CCAA in August 2013 in order
to obtain a stay of proceedings and provide a comprehensive and
binding forum for resolving claims filed against it. A threshold issue
to be determined was whether MMA was a ‘company’ within the
meaning of the CCAA, such that it could qualify as a ‘debtor com-
pany’ entitled to seek protection.’ Section 2 of the CCAA contains a
definition of ‘company’, which specifically states that the term ‘does
not include . . . railway or telegraph companies.” Similarly, the BIA
defines corporation to not include railway companies.'

Nonetheless, the court granted the Initial Order which com-
menced the CCAA proceeding, allowing the company to develop a
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Canada

Plan of Arrangement which had the effect of compromising all claims
against it. The court found that the very limited insolvency provisions
in the Canada Transportation Act'" left a ‘legal vacuum’.'? As a result,
it chose to exercise its inherent jurisdiction under section 11 (repro-
duced above) to grant an initial order, which provided for a stay of
proceedings. The court justified this by focusing on the interests of
MMA’s creditors, saying that to ‘deny MMA the right to avail itself
of the [CCAA] would be grossly unfair with respect to the rights of
ordinary creditors — including the victims in Lac-Mégantic — and
absolutely unacceptable in a society governed by the rule of law."
The court also noted the risk that applying different statutes to dif-
ferent creditors could create inconsistencies and injustices.' In other
words, substance will prevail over form when the facts demand a
practical, timely and equitable solution.

SquareTwo Financial

A further example of the Canadian Courts’ flexibility in granting
relief that responds to unique facts or situations involved a recent
cross-border proceeding before the Canadian and US courts."”
SquareTwo Financial Corporation (‘SquareTwo’) involved a group
of companies incorporated and doing business in both Canada and
the US. Chapter 11 proceedings were commenced under the US
Bankruptcy Code for all companies, on the basis that the US was
the centre of main interest (COMI) for the group. Proceedings were
then brought in Canada pursuant to the CCAA for recognition of the
Chapter 11 proceedings including orders granted by the US court.

This restructuring involved a pre-packaged joint plan of arrange-
ment and was therefore subject to a two-week solicitation period
prior to the Chapter 11 petitions being filed in the US. If news of
the impending bankruptcy filing became public prior to the intended
date for filing the petitions, the filing date in the US could have
been moved up in order to obtain the automatic stay of proceedings
under the US Bankruptcy Code. However, that created a potential
problem on the Canadian side of the cross-border proceeding. The
CCAA does not provide for an automatic stay of proceedings upon
filing, but rather, a stay is only available pursuant to court order. The
Canadian proceedings were for recognition of the foreign main pro-
ceedings brought in the US, and accordingly, recognition could not
be sought in Canada until the first-day orders had been issued by a
US court. A potential gap could therefore arise where a stakeholder
could terminate rights or take certain steps in Canada, before an
order recognising the (as yet uncommenced) US foreign main pro-
ceedings could be obtained from the Canadian court.

Due to the nature of SquareTwo’s business, it depended upon
licences issued by a regulatory authority in each of the Provinces and
Territories in Canada, supported by financial bonds posted in each
Province. Any suspension or termination of the licences or the bonds
that supported the licences, even on a temporary basis, could seri-
ously harm the business and jeopardise the ability to complete the
pre-packaged transaction. Provided the businesses were permitted to
operate in the ordinary course to facilitate the intended transaction
upon filing, creditors in Canada would be unaffected by the pre-
packaged joint plan of arrangement and would continue to be paid in
the ordinary course.

Faced with different statutory requirements in Canada and the
US, and the need to preserve stability to permit a future (intended)
insolvency proceeding to be commenced, the Canadian Court was
satisfied that the provisions of the CCAA permitted extraordinary
relief to be granted, based on the particular facts of the case. As a
result, the court granted an immediate and unprecedented pre-filing
stay of proceedings — prior to the commencement of any insolvency
proceedings in Canada or the filing of the Chapter 11 petitions in the

US. If any stakeholder had taken steps in the two weeks prior to the
commencement of the insolvency proceeding which affected the abil-
ity of SquareTwo to carry on its business, the signed and issued order
of the Canadian Court could be provided to them.'® The effect of the
order was to require compliance with an interim stay of proceedings,
and the preservation/reinstatement of rights, from the day on which
it was issued (which coincided with the commencement of the solici-
tation period for the pre-packaged plan of arrangement).

The order was obtained without notice to any party, as to give
notice would defeat the very purpose of it, with the original signed
order sealed from the public record at the court office until the sub-
sequent commencement of the Chapter 11 proceedings and CCAA
recognition proceedings. Counsel for SquareTwo had the only other
signed copy of the order. The Canadian court responded favourably
to a creative use of various provisions of the CCAA coupled with
applicable procedural rules of the court, by showing flexibility and a
willingness to facilitate solutions that met the unique requirements of
the case.

Asset-backed commercial paper

The largest corporate restructuring under the CCAA also had its
share of creative and responsive judicial thinking. The case arose in
2007 out of the freezing of the Canadian asset-backed commercial
paper (ABCP) market, caused by worries over exposure of the finan-
cial instrument to US sub-prime mortgages. ABCP issuers were not
raising enough money from the long-term assets that typically funded
the repaying of maturing short-term ABCE, which was leading to
ABCSP:s falling into default. A default of the ABCP market also trig-
gered a default of the credit default swaps (CDS) that underlay the
ABCP. A default of the CDS would have left the ABCP holders with
lictle possibility of recovery.

There were several obstacles to successful CCAA proceedings.
Firstly, there were a large number of ABCP issuers, most of whom
were not related to one another. Secondly, and relatedly, the wide-
ranging group of debtors had a correspondingly wide-ranging group
of creditors. As a result, it was difficult to conceive of what the differ-
ent classes of creditors could be. Thirdly, ABCP was issued predomi-
nantly by trust entities. The CCAA definition of ‘debtor companies’
does not include trusts.

The court was able to overcome these difficulties with a practi-
cal and flexible approach. With the consent of the debtors, the court
consolidated the proceedings into a single action, rather than running
20 separate proceedings that were each dependent on one another.
'The court approved this on the basis that the restructuring plan was
very much focused on correcting the ABCP market, rather than
being specifically targeted at any individual issuer.

The issuers also requested that creditors vote as a single class. To
protect the creditors, the issuers proposed looking at the votes for
each series of ABCP notes, and reconsidering the issue of creditor
classification if the noteholders of a series did not approve the Plan.
As the plan was eventually approved by a significant majority of
noteholders, and a majority in each series, the potentially fraught and
time-consuming process of creditor classification was not necessary.

Lastly, as in the MMA case, the issuing trust vehicles were able
to bring themselves within the definition of a debtor company, and
therefore benefit from CCAA protection. This was done by placing
the issuer trust entities into corporations prior to the commencement

of CCAA proceedings.
Stelco Inc

Innovative use of the CCAA is not a new phenomenon. In 2004,

Stelco Inc (Stelco) was facing financial difficulties, and obtained an

The Restructuring Review of the Americas 2018
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initial order granting it protection under the CCAA. Several unions

challenged the initial order, arguing that Stelco could not be granted
CCAA protection as it was not insolvent, and therefore could not be
a ‘debtor company’ as defined in Section 2 of the CCAA."

At the time of the hearing, common practice was to use the
definition of insolvency provided for by Section 2 of the BIA as the
test to be applied.' Stelco claimed that it met two of the three tests
under the BIA, and the court agreed. However, the court emphasised
a second approach. It noted that the CCAA definition of a debtor
company had one definition — where a company ‘is bankrupt or
insolvent’ — that did not reference the BIA. The court therefore felt
able to analyse whether or not Stelco was insolvent purely in the con-
text of the CCAA.

In conducting this contextual analysis, the court considered the
purposes of the CCAA, noting that as a remedial statute, it aimed
to allow a debtor company to benefit from its protections before it
reached the point where it could no longer be salvaged. The court
observed that there was limited value to a restructuring if the com-
pany was past the point of being saved, and it was preferable to allow
companies to commence a restructuring before it reached that point.

The court therefore indicated that it was willing to allow a
company to benefit from CCAA protection where it was ‘reason-
ably expected to run out of liquidity within reasonable proximity of
time as compared with the time reasonably required to implement
a restructuring’.'® This would give the company a cushion where
it could obtain DIP funding, pursue more thoroughly all possible
restructuring opportunities and maximise its chance of a resolution
that was viable in the long run.

The unions sought leave to appeal both to the Ontario Court of
Appeal, and the Supreme Court of Canada, but both applications
were successfully resisted by Stelco. The insolvency test from Stelco is
now considered part of Canadian insolvency law.?

Unlike Chapter 11 proceedings in the US, the CCAA continues
to require debtor companies to demonstrate that they are insolvent.
However, the flexible approach of the Canadian courts has ensured
that the statutory requirement of insolvency has not created unneces-
sary barriers to commencing a restructuring as early as possible.

Monitor’s role and standing to litigate claims

Canadas insolvency regime has a unique feature in the role of a
court-appointed monitor in proceedings commenced under the
CCAA. While originally selected by the debtor company prior to fil-
ing, once appointed pursuant to the initial order made on the date
of filing, the monitor is an officer of the court with fiduciary duties
to all creditors of the debtor company, and acts as the ‘eyes and ears
of the court’ in the course of the restructuring. It files regular reports
with the court reporting on everything from the cash flow forecast
prepared by the debtor company, the terms of DIP financing negoti-
ated by the debtors, the reasonableness of any settlements reached,
the status of claims and all other significant aspects of a restructuring.
The monitor is an accounting firm that includes licensed trustees in
bankruptcy who, in other situations, may be retained as advisor to
debtor companies, lenders or other stakeholders.

Courts supervising CCAA proceedings have also used creative
orders to give the CCAA monitor powers to litigate on behalf of dif-
ferent groups during the process. The courts have been flexible in
their interpretation of standing requirements, to permit claims to be
made as efficiently as possible, while avoiding delay.

For example, in Ernst ¢ Young Inc v Essar Global Fund Ltd,*' the
monitor of Essar Steel Algoma Inc in CCAA proceedings requested
standing to bring an oppression claim on behalf of a group of credi-
tors of Algoma, to the detriment of a creditor related to Algoma.

www.globalrestructuringreview.com
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The monitor wanted to challenge a related party transaction, and
argued that it (among other things) gave unwarranted value to a
related party, and was therefore oppressive to the non-related credi-
tors of Algoma. Potential oppression claimants are typically defined
as including ‘any other person who, in the discretion of a court, is a
proper person to make an application under this Part’.?

The court found that the monitor was such a person. It agreed
with the monitor that there was a significant benefit to collective
action, where a broad range of creditors could consolidate their
attempts to increase their recovery of the large amounts outstanding.
While noting that actions where the monitor adopts a non-neutral
role were an exception, the benefits of collective action made this an
appropriate situation to permit the monitor to bring the claim.?

The broad range of possible powers a mourt can give to a moni-
tor is an important innovation in CCAA proceedings. It allows
significant legal disputes to be settled expeditiously and avoids

duplicitous proceedings.

Conclusion

Given the above examples, a reader should not be left with the
impression that creativity and flexibility in the Canadian restructur-
ing framework have resulted in the core principle of commercial cer-
tainty being compromised or undermined. On the contrary, capital
markets in Canada are robust and continue to attract sophisticated
participants who thrive in an environment where creative solutions
are encouraged and rewarded. This has the benefit of causing stake-
holders and their advisers to constantly strive to find better solutions
for the most difficult business problems.

* The author would like to acknowledge the assistance of James Hard,
student-at-law with Thornton Grout Finnigan LLE in the preparation
of this article.

Notes

1 Republic, by Plato.

2 When compared, for example, with the extensive provisions of Chapter 11
of title 11 of the United States Code [US Bankruptcy Code].

3 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3.

4 R.S.C. 1985, c. C-36 [CCAA] Proceedings can also be commenced under
the federal Winding Up and Restructuring Act, R.S.C. 1985, c. W-11.
However, it is generally used in very limited circumstances, when dealing
with particular entities such as banks, trust companies and insurance
companies.

5  Even after the extensive 2009 amendments the CCAA remains brief, with
only 63 sections in total.

6 4519922 Canada Inc. Re, 2015 ONSC 124 (Ont. S.C.J. [Commercial List]).

7  The author’s firm was retained by the partners of the national accounting
firm, and commenced the CCAA filing as @ means to finally resolve these
claims.

8 The court was satisfied that, as one company existed within the affected
group, the applicants could qualify as a ‘debtor company’ within the
meaning of the CCAA.

9  Montréal, Maine & Atlantique Canada Co., Re, 2013 QCCS 4039 [‘Re
MMA'].

10 R.S.C. 1985 c. B-3, s 2.

11 S.C. 1996, c. 10, which governs insolvent railway companies at sections
106 to 110.

12 Re MMA, para. 18.

13 Ibid, para. 24.

14 Ibid, para. 25.

15 The author was Canadian counsel for SquareTwo in obtaining the Order

referenced above.
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16 As no creditors took steps to enforce their rights during the two-week
pre-filing period, the order did not have to be enforced. It therefore

served as a form of insurance policy that was never utilised.

17 Stelco Inc, Re, 2004 CarswellOnt 1211.

18 That section provides as follows: DJ Miller
‘insolvent person’ means a person who is not bankrupt and who resides, Thornton Grout Finnigan LLP
carries on business or has property in Canada, whose liabilities to
creditors provable as claims under this Act amount to one thousand DJ Miller is a partner in the insolvency and restructuring group of

dollars, and:

Thornton Grout Finnigan LLP and has represented a wide variety

(a) who is for any reason unable to meet his obligations as they generally ~ of stakeholders in complex restructurings and insolvency litigation
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of business as they generally become due; or Excellence — Exemplar’ award from the Turnaround Management

(c) the aggregate of whose property is not, at a fair valuation, sufficient, Association and a Lexpert Zenith Award in June 2017.
or, if disposed of at a fairly conducted sale under legal process, DJ acted as lead Canadian insolvency counsel to the UK Pension
would not be sufficient to enable payment of all his obligations, due Claimants in the Nortel Networks case, and was successful in obtain-

and accruing due.
19 Stelco Inc, Re, ibid at para. 26.

ing a precedent-setting pro rata allocation of US$7.3 billion of sale
proceeds among more than 40 insolvency estates in Canada, the US

20 For example, the test was used in Urbancorp Toronto Management Inc, and Europe following the first joint trial of the Canadian and US
Re, 2016 ONSC 3288, and Target Canada Co, Re, 2015 ONSC 303. courts. She has extensive experience on the ‘deal’ side of restructur-
21 Ernst & Young Inc v Essar Global Fund Ltd, 2017 CarswellOnt 4049, ings as well as insolvency litigation, and has appeared before every

['Essar’] leave to appeal granted.

level of court in Canada. DJ is a member of the Insolvency Institute

22 See for example Section 238 of the Canada Business Corporations Act, of Canada, serves as chair of the Board of Directors of the Toronto

R.S.C. 1985, c. C-44.

Chapter of the Turnaround Management Association and as incom-

23 This decision is currently under appeal to the Court of Appeal for Ontario.  ing Chair of the Chapter Presidents’ Council of TMA Global. She is

The appeal was argued in early August 2017 and no decision has been recognised as a leading lawyer in Insolvency Litigation and Financial

released at the time of writing.
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Thornton Grout Finnigan LLP (‘'TGF') is a restructuring and litigation powerhouse in the Canadian market
operating from its single office in Toronto. It plays a leading role in complex cross-border and multijurisdic-
tional restructuring proceedings, resulting in it being recognised as ‘Insolvency Firm of the Year’ in Canada
for each of the past three years by an international market ranking and research firm. TGF is a mix of senior
restructuring and litigation lawyers with a full range of experience gained within and outside of Canada’s
largest law firms, combined with talented and energetic younger lawyers who thrive in the entrepreneurial
environment of a highly focused specialty firm.

The firm’s reputation and expertise is reflected in the series of high-profile retainers it has enjoyed over
the years and its wide range of clients, including financial institutions, regulatory agencies, publicly traded
corporations, court-appointed officers and every type of stakeholder in a restructuring proceeding. TGF
delivers practical, business-oriented advice to clients in its areas of specialised expertise. Representative
mandates reflect the breadth and depth of the team and the creativity involved in resolving some of the
most complex legal issues in Canada.
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