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Supplying GoodsAnd ServicesTo An Insolvent Compary:

Practical Advice For Clients On How To Get Paid
or

Answering the Questionsyou WgreAfr aid Your Client Would Ask
About Insolvengy

by Robert I. Thornton and Mahesh Uttamchan#ani

INTRODUCTION

Insolvency law is confusing. This is true for not only general practitioners but, particularly, for clients
who may become unwillingly involved in an insolvency due to an unfortunate credit decision or who may
wish to supply an insolvent company. In addition, time truly is of the essence in insolvency matters. As
judges on the Commercial List have noted, insolvencies “happen in real time”. This paper will help you

answer your clients’ insolvency questions in a quick and effective manner.

Insolvency proceedings may be broken down into two categories; “formal”’, meaning, for the pur-
poses of this paper, a process governed by a Court proceeding and “informal”’, meaning the exercise of
private contractual remedies. Insolvency terminology overlaps and is confusing, even to lawyers who do
not have expertise or experience in this field. Accordingly, clients who realize they are being asked to
supply or have supplied goods to an insolvent customer will need professional assistance so that they may

properly assess the risks they are undertaking.

The purpose of this paper is to provide the practitioner with a quick and practical reference guide to
the issues that arise for client/suppliers in various types of formal and informal insolvency proceedings

in two critical regards, namely:
A. supplying future goods and services; and

B. recovering outstanding claims.

1 Robert I. Thornton is a founding partner of Thornton Grout Finnigan, a “boutique firm” specializing in insolvency, com-
mercial litigation and restructuring. Mahesh Uttamchandani is an associate of Thornton Grout Finnigan.



-2

A. SUPPLYING FUTURE GOODS & SERVICES
or

‘DO | CONTINUE TO SUPPLY WHEN ...”

This section will consider the implitans of contiming to povide goods or sarices in \anous insol
veng/ scenaos, including a Cout-appointed ecevership, a plivate recevership, a “soft”, “quasi” or
near ecevership, a Companies’Creditors ArrangementAct (Canada) (“CCAA) proceeding and a

Bankmuptcy and Insolengy Act (Canada) (théBIA ") proposal.

Tip No. 1: Identify the natur e of the proceeding and the sttus of the paticipants.

Insolveng/ law suffers from a la& of desciptive tems. Vastly different consideations arse in
circumstances here identical teminology is used For example it is not enough to kv tha a“recev-
er” has been @pointed or thla “trustee”’under the BIA is imolved You nust ascerin whether the
“recever” is privately gppointed or Courappointed and Wwether thée'trustee”is a tustee in bankiptcey
or a tustee under a BIA pposal. This poblem is exacerb&ed by the loose use of common nes, even
among pactitiones. A client may tell you thd a customer is inecevership, bankiuptey or insohengy,
but the ficts ma be tha the customer is in one of those conditions or ai¢hiThe key to undestand

ing your dient’s position will be in undstanding thexact stéus of the customer

Tip No. 2: Ask the Pro. Obtain from your client the contact person of the insolency
professional vihose stéus is in question and call thaperson to gt the most up to dée facts.

Insolveng/ proceedingspoth formal and inbrmal, often eolve rapidly. Only by knowing the
most curent factual situdon will you be &le to gve the best adce. Armed with theseaicts,you will

then be fee to detenine under wich of the bllowing scenaos the customes’situaion falls.

1. Court-Appointed Recevership

If you ae adiised tha your dient’'s customer is inecevership, first ascemin from the ecever
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the naure of the @apointment. Courappointed ecevers (or ecevers and mangers) and their counsel
usually have an ample supyplof gppointment aders, and you should obtain a cgpf this as soon as pos
sible. Although you ma also wish to obtain a cgf the notice wich will usually be equird under
S. 245 of the BIAthe far moe impotant souce document is thecevership oder itself from which all

of the ecever’s pavers flow.

A Court-appointed ecever has a duty to all editors. This should be of comft to your dient
since the peon in diect contol of the poceeding will not be olygng ary paticular ceditor’s agenda.
Furthemore, the Cout-supevised pocess enses tha thee ae metanisms i which ary grievances

can be adressed \wich indude:

€) bringing a motion in theecevership poceedingspften by recouse to thé‘come-bak”

clause vhich is standat in most ecevership oders; and

(b)  the oppotunity to gpear &heamgs which will be sheduled peodically to gprove the

recever’s conduct or Wwen the ecever gppeas to pass its accounts.

Most impotantly, from the point of viev of suppying a Cout-appointed ecever, the supplier/tent
will be combrted ly the fact tha, in the \ast majoity of casesthe recever will be ganted aifst piior-
ity chaige over all of the assets of thelater to secur its ees and disirsementswhich fees and dis
bursements will intuide pgments br goods and seices supplied Futhemore, a recever who is gven
a mandte to contimie the lisiness of the di¢ors, usually refered to brmally as a ecever and mang
er, will be given a borowing paver ajainst the secity of recever’s cetificates to allev the ecever to
have funds to pafor ongoing supplies. In both of these cadbs, dient/supplier need oplsdisfy itself
that there ae suficient assetswer which the ecever has juisdiction to justify the pvision of onging
supplies,even on cedit. You should also coimin tha all significant secugd ceditors registered under
thePersonal Popetty Secuity Act (Ontaio) and @ainst title to afected eal popeties ae paties to the

proceedingwhich is usual the case

However, in the odinaly couise especial in the initial stges of a ecevership,recevers expect and

supplies will insist, tha all supplies be on‘aash on deliery” (COD) basis. In casesher a ecever-
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ship contiues br signiicant perods of time and Wwere the ecever has signi€ant borowing powvers as
estdlished ty the pointment oder, it is not urusual br recevers to equest cedit tems. In these cases,

sud credit tems ae justifable provided tha:
(@) the recever has the pmer under its ater to equest aedit tems; and

(b)  the total cedit sought ¥ the ecever, including borowings underecever cetificates,are

less than the neealizéble value of the assets in thecevership.

In most eceverships,the combined boowing pover of the ecever, whether ly way of recev-
er's cetificates or br goods and seices supplied on edit is far less than thealue of the assets being

administeed

Tip No. 3: Ched the Court order as a souce document to corif m the recever’s priority for
its receipts and diskbirsements. Iwoice in the name of the ecever “acting in its capacity as
recever under the Court order” to enjoy the beneit of that priority.

From an administtive view, your customer should bedded to suppl the goods or sarices to
the name of the insadng professionalin its cgpacity as ecever (or ecever and manger, as will usu
ally be the case) pswant to Courorder daed " andnotto the détor nor simply to the name
of the limited lidility compary of the insoleng/ professional acting as theaever. A Court-appointed
recever is a sparte entity fom the oiginal debtor and the esta is a sparte entity fom the coporate

entity acting as theecever. It is only the insoleng/ professionalcting in its cpacity as the ecever

under the Courorder which enjg/s the frst chalge over the assets. It isdm this Cout-ordered prori-
ty chage thd a supplier will tak combrt in suppying a Cout-appointed ecever and the paer tiail
should be made to rtch.



2. Private Recevership

Although also called &recever” or a“recever and manger”, a piivately appointed ecever
beas little resembance to a Courappointed ecever insor as a supplier is coneed Sud a ecev-
er is meely acting on an gpointment fom a secwed ceditor and is acting pnarly in tha creditor’s
interest subject oglfor a duty to act honegtlin good faith and in a commeially reasonble manner as
required by s. 247 of the BIA and the commomiaThe pivate recever is not a gearate entity fom the
original debtor and in fact,while carying on the bsiness of the di¢or, is usualy deemed to be acting
as the gent of the dbtor and not as thegant of the secd paty in accodance with the tens of the
secuity agreement under kich the g@pointment is madeTherefore, if a supplier contines to supm
goods or serices on cedit, it is & the same or highersk it had in suppling the insolent ddtor in the

first place

It was to adress concers of supplies in this egard tha the amendments made to the BIA in
1992 equired ecevers of insohent pesons,as deined in s. 244 of the BIAto deliver notices to all
known creditors of the &ct of the ppointment. Section 245 of the Bl&quires notice to all aditors
within 10 das of the @pointment. Ror to the enactment of this secti@piivately appointed ecever
was under no posite obigation to inform aryone lut the détor of the &ct of the ppointment and sup
pliers were left to their wits andumouss in the maketplace to detenine whether a pwate recevership
had occured To detemine the nture of the ecevership (Sedip No. 2 d&ove),you should contact sen
ior mangement of the customer and ask to speak to the misgiprofessional in bage. Again, seek
out the sowre document Wich, in this casewill be an g@pointment under an instment,usually a secu

rity agreement.
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Tip No. 4: For private recevers,it's COD all the way!

Although the ecever itself will often hae an indemnity fsm the @pointing secwed ceditor,
this is of no condrt to the dient/supplier In the witers’ experience it is urusual br a pivate recevers

to ask or, or to obtaincredit from unsecwed supplies. InsteadCOD tems ae the &pected nam.

Unlike Cout-appointed ecevers which can be lothed with mag powvers pusuant to the
appointment oder, a pivate recever meely “steps into the shoedif the détor and does not enjary
stay of proceedings or @tection fom the temination of contacts gainst it. Therefore, in cettain cases
where a supplier isdrtunae enough to be the sole soairof a citical good or sevice necessarfor a
debtor to contime in opeation, sud supplier mg demand xtraodinary termms for contirued suppl,
sud as &éove fair maket pices or @en pgment on account of outstanding unseclinvoices. A Coutt-
appointed ecever would odinaiily resist ag sud @tempts ly a supplier and auld seek an aier of the
Coutt in the ecevership poceeding to compel contied suppl on fair maket cash-on-delery temes.
A supplier is usuayl had pressed to successfyllesist subh a motion.The authaty for making an ater
to compel suppl in these cicumstances lies within s. 101 of tBeurts of disticeAct (Ontaio) which

empavers the Courto male whaever oder is“just or corvenient”.
3. Soft Recevers: Consultants, Monitor s,Agents and“Look-See” Reports

Often,a secued ceditor will wish to hae a better undstanding of a dator’'s kusiness and the
lenders secuity position bebre it decides upon a cag of action to eitheestiucture a loan écility or
to initiate enbrcement poceedings. Dators will often coopeate with this pocess to woid the amifi-
caions of a demand and to séaof any sud enbrcement poceedings. Dumg this peiod, your dient
may discover thd its customer is being visite¢ la consultantmonitor or gent. Your poblem, as a pac
titioner, will be in obtaining ppropriate informétion to endle you to adise your dient in these coum:
stances since the esggment of ap sud professionalpften calledinappropriately, a“soft” recever, is
strictly confdential for precisel the eason wur dient will wish to knav of its istence In shot, if the
credit ganting tade supplies come to kne tha a secued ceditor is consideng its enbrcement
options,trade cedit will evaporate with the effect of accelating an alead/ teruous situéon. The sit

uation is futher complicéed by the fact tha a compay may hire a consultantofl a umber of easons,
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mary of which have nothing to do with insobng/ proceedings.Your job will be to guide gur dient in

detemining wha manner of consultant is esgged

Tip No. 5: Ask direct and Hunt questions. Specitally, ask if the consultant has a manda
or requirement to report to any creditor. Be brewarned if the ansvers from either the compauy,
its counsel or the consultant a& refused or qualifed.

When a consultant to a seedrceditor is irvolved your dient is & risk and should s&usly con
sider placing its customer on a COD basis and insist on §ymqua of ay previously outstanding
amounts. While this mg increase the mblem of the customer and yan fact, precipitae actions i
other ceditors, your dient would be vell advised to look after itswn intelest and @member the maxim

tha “Your first loss is gur best loss”.



4. CCAA Proceedings

Proceedings under the CCAAeusuay initiated ky an gplicdion for a stg to allov a détor
to hare a peiod of respite fom the pusuit of its ceditors, both secusd and unsecad The initial sty
period is usualy for 30 dgs and is oftenxdéended after the initial pexd for longer perods of time The
stay allows the détor to bcus on stailizing its undelying business theby preseving enteprise \alue
rather than pe-occuying mangements time with the conces of nding of creditors and stging alive
on a dg-to-day, crisis basis.As with Cout-appointed eceverships,the stating point to detenine your
client’s nghts is the initial ader, and your first call for informaion should be to the monitoppointed

pursuant to the initial ater or the monitos indgendent counsel.

CCAA monitors also hee an oligation to inform all creditors of the poceeding pwsuant to s.
11.7(3) of the CCAAwhich oMigation is often epeded in the CCAA ader Receipt of sut a notice

by your dient will often be theifst indicadion tha the oder has been obtained

Tip No. 6: When informed of CCAA proceedingspbtain the contact paticular s of the monitor
Obtain information, including the initial or der, thr ough the monitor or its counsel.

The monitor eports to the Courand is esponsie to the needs andquests of the editors. The
monitor will be called upon tegport on the actiities of the dbtor and thesesports and other idrmation

receved from the monitor can belied upon g your dient and povide reasonhly curent information.

CCAA initial orders ae usualy extremel broad and adive, limited only by the ingeruity of
counsel.The oder will provide tha no peson can be compelled to supgbods or sevice after the d&
of the initial oder unless paidof on a COD basis. Holdeof tue leasesncluding landlods,are usu
ally granted adrm of occup#on rent or use pament,but equipment lesssrholding inancing leases as
opposed to tre leases hva traditionally been lessditunae. Supplies with contacts of suppl will find
themseles unale to teminae the suppl contiact, even for pre-existing breates,which may be con
trasted with the situen under the BIA discussed belo However, no futther contibution of goods or

sewvices will be equired on cedit tems.



Tip No. 7: If your client is being adrersely treaed by the operation of the CCAA stay order,
recourse should be had to the Codrunder the “comebadk” clause

It is the usual @ctice br a CCAA initial oder to hae a“comebadk” clause viich, in effect,
staes tha ary creditor my apply to the Courfor a \aration of the initial oder on a ceain rumber of
days notice Before biinging sud a motionjt should be noted tha consideable amount of latude will
be ganted to a dator compag seeking to estucture its afairs. An initial order is not usuajl varied

unless the ééct of the ader is to signitantly and undirly prejudice a ceditor.

It should be noted thaf your dient wishes to suppla compan opegting under a CCAA -
ceedingit is free to do so andn almost all casesud should be on a COD basis. It should be noted
thd, in the odinaly caseit is the détor compawy tha remains in contl of its assets andiubiness oper
ations. The monitor does not cowlrthe opeations nor should the monitor be named as theygmging
supplied Except in extraodinaty casesthe monitor will bear noesponsibility br supplies made after
the initial oder hut, again, a copy of the CCAA initial sty order should be obtained (incling ary

amendments theto) to \erfy the pavers and ights of the detor compay and the monitor

Counsel wishing to beeht goprised of deelopments in the pceeding should be ddd to the ser
ice list which would odinaiily be kept by counsel ér the détor compay and/or the monitorTo do so,
you will be required to fle a notice of ppeaance in the CCAA mceeding This is an gcellent way of
keegping yourself, and theefore your dient, informed of deelopmentspaticulady important maters
sud as the delery of a plan of aslangementthe daes or filing proofs of daim and the das ky which
ary claims not fied ae deemed to be bad Ther usualy are no costamifications to your dient in

merely appeamng in the gplication.

Tip No. 8: In CCAA pr oceedingsstay informed. Get on the Sevice List.

5. BIA Proposal

In a poposal poceeding under the BlAg trustee érms a function anafwus to thaof a moni

tor in a CCAA poceeding The tustee has a duty to sera notice of the pceeding on all editors
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within five das of the fling of the notice of intention to maka poposal pusuant to s. 50.4(6) of the
BIA. Although the tustee has a duty to assist the inesotvddtor in dereloping its poposal,it also has
a duty to monitor the dor for the benef of the ceditors. The tustee is asetiable a souce of accu

rate informaion as a monitor in a CCAA pceeding

Unlike the CCAAwhich relies upon a limited statory framevork and etensve Cout involve-
ment,the BIA relies upon a merextensve stautory framevork which avoids the necessitypf mary of

the oders necessarin a CCAA poceeding

Tip No. 9: BIA = COD. Also,when a BIA proposal is irvolved,
familiarize yourself with Part Ill, Division | of the BIA.

The BIA esthlishes thano peson mg be compelled to adnce futher mong or credit and
accodingly, COD tems ae the oder of the dg for ongping suppy. The BIA does notestict a sup
plier's aility from suppying credit, but it would be highy unusual to do so and wrcredit supplied

would be &a high dgree of rsk.

Section 65.1 of th&IA provides tha where a notice of intention or aggosal has beeiidd in
respect of an insobént peson,an greement to supplgoods cannot be terinaed or amended because
of insolveng/ or because a notice of intention or agwsal has beeiidd unless the supplier can demon
strate thd the opestion of 65.1 vould crede “significant inancial hadship”. The requirement to con
tinue to suppt should not be confused with equirment to contine to etend cedit to the insolent
customer That is, the supplier is entitled to demand CODypeent br the nev goods thathey contin
ue to suppt throughout the sta  No demand is allwed, however, for credit extended pior to the sty

perod?,

2 Re 728835 Ontiw Ltd. (1998),3 C.BR. (4N) 214 (C.A).
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Unlike the CCAA however, the ules equiing contirued suppl are, in practice less onavus
than thg may seem.The ony grounds br teminaion which may notbe used a the &ct of the dbtor’s
insolveng/ and the &ct tha the détor has hadecouse to the BIA. All other gounds of temingion,

which typically will include non-pgment,are preseved

If there is no greement beteen the supplier and the customer thenetieno obgation for the
supplier to contine to suppt goods,whether COD or not. Ceersely, if the supplier wishes to contin
ue suppying goods &en though ther is no greement with the customer to do so65.1 is not intend

ed to pohibit this supplier fom doing so andequiiing payment COD
6. Bankruptcy

In rare casesa trustee in bankiptoy will operate a lusiness.Although a bankiptgy trustee has
recouse to the assets of the astfor its receipt and diglrsementsall sud daims ae subject to the
rights of securd ceditors and accodingly, it would be &tremel unusual to povide ary credit to a

trustee in bankiptoy. COD is the atinary requirement.
7. Hybrids

Velry often,a rumber of the love situgions ae combined to dgeve paticular results. A com-
mon ample is the gpointment of an intén recever, which is a specit kind of Cout-appointed
recever under the mwvisions of the BIAjn conjunction with a CCAA mrceeding or a BIA mposal.An
intenim recever is often ppointed or the limited pupose of coweying assets to a pclraser In some
casessud as theecent Eun United poceedingan inteim recever can be ppointed in a CCAA -
ceeding to eéplace mangement in wimom the sta&holdes have lost &ith3 As with Cout-appointed
recevers, the gpointment ader should beaviewed to detanine whether and on ke terms an intem
recever in sut circumstances nyaask br credit, whether inancing has beenrangd and vkether the
intennm recever has aifst dhaige on the assets in thecevership for its receipts and disbsements. If
so,the dient supplier should be comrtable in contiruing to supp) the intefrm recever ezen on limited

credit tems if necessgror desigble.

3 Order of the Honowble Mr. dustice Blair déed December 241999, unreported
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Another eample of a fibrid includes a pwvate recever which is conirmed ly Cout order This is
not to be confused with a Cdtappointed ecever. Velry often,paticulady in acimonious situdons,a
debtor will refuse to ecaynize the ights of a ecever when pivately appointed under a sedtyr agree
ment. In some sinccasesthe gpointing ceditor will seek the assistance of the QGador gpoint a
recever. However, the ceditor mg wish to &oid the incease in costsack of contol and delgs asse
ciated with a Courappointed ecevership. Insteadan gplicaion may be made to ask the Cowo con
firm by way of dedaration tha the ecever is popety agppointed and has the wer to tale possession
and contol of the lusiness and assets of théte and to enjoin the d&r from interkring with the

recever’s eercise of sub nghts.

Tip No. 10: Beware the hybrid. Identify the exact natur e of the insolency professional ivolved
by obtaining a copy of the souce documents (i.eappointment letter, Court order or both).

In sud a casgthe ecever is doaked with the authaty of the Cout but the fundamental mare
of the ecever does notltange from a pivate recever into a Courappointed one The recever remains
a credure ceded ly contiact ather than kg Cout order even though the cordctual rghts hae been
confrmed ly Cout order Sud a ecever should be &ded in the identicaldshion as a prately

appointed ecever referred to dove.

The net portion of this pper will focus on unsecad suppliess rights and emedies with a sub-

section dealing with sggstions as to o to avoid unsecued staus in the futue.

B. RECOVERING ON OUTSTANDING CLAIMS
or
‘HOW DO | GET MY MONEY?”

The immedite concen of most unseced ceditor dients is the dect of the insolgng/ pro-
ceeding on theirkality to recover their ¢éaims. Section 3 belo examines in detail theirkality to exer-
cise the 30 daright to redaim goods incoporated into the BIA in 1992while sections 1 and 2 be&lo
descibe in geneal tems the unseced supplies position in érmal and inbrmal insoheng/ proceed

ings lespectiely.
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1. Formal Proceedings: CCAA, BIA Court Receverships and Bankiuptcy

The insoleng/ of a customer of an unseedr supplier is a digssing and confusingvent.
Remediesdr recovery of outstanding laims ae limited hut by following the tips and other adte con
tained &ove, the tiue naure of the insoleng proceeding can be idengfl and the mcess eplained to
the anxious leent. Futhemore, advice can be iyen on wetherand if so on wa basis further suppy,
even on cedit,can be made wich may have the effect of assisting in theecovery and etum to finan
cial health of the insoknt entity or perhas, a least,the contiuion of the lusiness andherefore, of

an on@ing customerfor the benef of your dient.

In all formal pioceedingsnamey a Cout-appointed ecevership,a CCAA pioceedinga BIA pro-
posal and a banuptcy, officers of the courare involved to ensue thad the pocess is conductegpro-
priately. A Court-appointed ecever has a commonwaduty to act in the intessts of all sta&holdes, a
trustee in bankiptay is the stautory representtive of the unseced ceditors and a BIA poposal tustee
has a duty to monitor the bl@r in possessiortp report to the ceditors and to monitor the pposal
process. In all of thes@idmal poceedingsthe emedies of the unse@d ceditor ae styed with the
exception of a rght of re-possession in the case of a bapkty or a ecevership as discussed in n&r

detail belov.

In these érmal pioceedingsthe ole of the unseced supplier will usuay amount to no mer than
filing an gpropriate poof of daim on a timey basis.To do sothe supplier and its counsel should emsur
that the supplier is on the list ofedlitors being maintainedybthe insoleng professional. This should

be conirmed & the ealiest oppotunity.

Tip No. 11: If your client did not get a notice of the ppoceedings on a timegl basis,it is lik ely that
the dient is not on the brmal list of creditors. Stgs should be talen immediaely to make the
insolvency professional avare of the &istence of the @im and the contact paticulars.

However, it is open to ay creditor to become merinvolved in the érmal pioceeding i taking sub

steps as:

* becoming an inspector in the d@staf the bankuptay.
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* becoming an inspector under the BlAposal.
* gppointing counsel to become aetly involved in a CCAA poceeding oreen sitting on or

organizing a ceditors’ committee in sut proceeding

All of these stps will ensue thd the dient is fully informed on a timel basis of all elevant
information insofr as it is posslb to do so.This is to be conésted to the limited optionyailable in

a pivate recevership.

2. Informal Proceedings: Private Recevership

For an unsecad ceditor, a pivate recevership iepresents the least ptdble altendive. The
recever has a limited dlgation to gve reports under the BIA inespect of the orang recevership hut,
as a pactical mdter, even sub reports ae of limited \alue The unsecwad ceditor has no corl over
the pocess. If the unsean ceditor’s daim is lage enoughijt may consider bankipting the dbtor
with a view to:

* investigating reviewable transactions anddudulent peferences and caeyancesthe benat of

which will likely flow to the est rather than the seced ceditor.
* dtadking the sectty of the secuzd ceditor.

* obtaining inbrmaion and oganizing the unsecad ceditors.

However, to do so will ivolve hiring an insoleng/ professional and indemnifying itedés and dis
bursements in light of theatt tha in most cases therae \ery few, if any, unencumbexd assetsThis

cost will often outveigh ary advantaye to be gined

3. Using the BIA Section 81.1 Right of Bssession
A supplier mg repossessa@pds vhich havze not been paidf within thirty days of delvery to a lusk
ness which has gne bankupt or has been placed intecevership, whether pivate or cout-appointed
The supplier rast pesent a witten demanddr repossession within thy days of delvery. Unless the
purchasertrustee orecever pomptly pays the entie balancewing, it must allav the goods to beepos
sessegdprovided tha, at the time of the demanthe gods:
I) are in the possession of the pluaser or its trstee or @cever;

i) are identifable;
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iii) are in the same g and

iv) hare not beeneasold or been subject to gragreement ér sale at am’s length.

The supplies right of repossessionanks &ove all other stutory or common lav claims to the
goods,except the ¢aim of abona fde subsequent pahaser ér value without notice of thespossession
demand The iight does not mdude a supplier 'm resoting to ary of its ights under pvincial law,
except tha a supplier wo repossessesogds under s. 81.1 is not entitled to be paidthose gods.
Where the gods hae been pdly paid Pr, the supplier has ahoice It may repossess a ppotional
portion of the @ods elaive to the unpaid amourtdr it may repossess all of theogds uponefunding

the patial payments peviously receved

Once the wstee orecever has admitted in wting the \alidity of the d¢aim for repossessiorthe sup
plier must retrieve the @ods within ten dgs, failing which the epossessionight expires. This perod

may be etended on consent.

As descibed @ove, the iight of repossessionmlies ony in the eent of bankuptoy or recevership.
It is ingpplicable to restuctuing proposals under thBIA or the CCAA In oder to be entitled to the
rights gven ty s. 81.1 a supplier nst stictly compl with its tems. A supplier should msent its
demand in witing promptly to the tustee orecever so as towwid a sale of theapds in questionybthe
trustee or theecever. The demand can be made viarR 75; havever a letter setting out the details of
the shipment of gods to the bankipt has been held to be Scient# The demand mst be made with
in thirty days after the deliery of the goods to the puhaser and the cauwill be reluctant to gtend the
time for making demand despite treet tha it has jursdiction to do so under s. 187(11) of Bi&\. The
coutt in Ontaro has made itlear it will hold supplies to a stict interpretaion of the equiements of s.
81.1. In paticular, Justice Rrey of the Supeor Cout of Ontaio has held thiasince s. 81.1 pwides an
exception to the gneal policy of theBlA that unsecued ceditors should sharin assetsatably, the cout
is required to narowly constue an enactment thaonstitutes anxeeption to the fundamental poljicof

theBIA.S Moreover, Justice Rrley has held thias. 81.1 cordrs benets which did not eist & common

4 Re:Rizo Shoes (1989) Limited995),29 C.BR. (3d) 270

S BruceAgra Foods Inc v. Proposal of Eerfresh Begerages Inc (1996),45 C.BR. (3d) 169 [hezinafter BruceAgra
Foodg
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law, and Dr tha reasonthe conditions desitred by the Iggislation for the acquisition of thoséghts ae
mandaory. This judicial gproad has led to sucdecisions as thBruceAgra Foodsdecision in virich
the cout held tha a supplier could notvail itself of ights under s. 81.1 lere aninterim recever has
been apointed as opposed to ecever. Moreover, in Re: Stoles Building Supplies Limitetithe cout
held tha it could not be assumed thald inventoy was sold por to nev inventory to prove, on a bal

ance of pobabilities, tha goods on hand &are goods supplied within thiy days of demand

In light of this judicial tendencto stictly adhee to the equired s. 81.1it is worthwhile to focus on

the mandtory requirements of s. 81.1 and some of théiclfities in/olved in séisfying them:

€) The Goods Must Hae Been Delrered to the Dédtor

The concpt of “delivery” is defned vanously throughout the commonwaand povincial sale of
goods sttutes. Delery has been held to ihme among other thingsthe plysical tanskr of the actu
al goods,a symbolic tanskr of goods,transer or endassement of a document of title and dely of
goods to the gent of the nyer. The concpt of delvery under s. 81.1 has not been widebnsideed
but it has been held thavhen gods ae shipped Feight On Boadl the gpods ae required to arive & the
place of intended defery in order for delivery to be completé As a consequencthe thity day peliod
ran from the dée of arival of the @ods,not from the dé& of delvery to the canier. Other decisions a

also sugested thadelivery is not efective until the g@ods ae plysically receved by the puchaser

(b) The Supplier PresentsA Wr itten Demand For Repossessiofo The Purchaser Trustee Or
Recever In The Presciibed Form Containing The Details OfThe Transaction

The supplier rast pesent a witten demanddr repossession to the pinaseytrustee or@cever in the
prescibed form containing the details of theatrsaction.The form requites the éllowing information:
I) the name of the d¢or in bankuptcy or recevership;
i) the name of the pahaseytrustee or e&cever;

iii) the name of the supplier;

6(1994),30 C.BR. (3d) 36
’Re: Zachary's Fumiture Ltd (1994),24 C.BR. (3d) 238 (£.)
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iv) a desaption of the @ods suiicient to enéle them to be ideni#d;
v) identity of the purhaserdaes of sale and dekry of the gpods; and

vi) date of the bankuptcy or recevership.

There hare been caseshich hare held thg as long as the infmation required by the form is po-
vided, albeit in the 6rm of a letterthe demand does not need to be issued on the actoal This is
consistent with casevaunder thelnterpretaion Act which provides tha deviation from a pescibed
form is to be penitted where the deiation would not afect the substance of therfn used The sub

stance of the demand isund in the tet of the lav and not in thedrm itself

(c) Demand Must be Pesentedwithin Thirty Days of Delvery

The thity day time limit for presentment of ala@m has been consid®t in mag cases.The cout
has held thawhen consideng legislation sud as s. 81.1 it mst poceed in a @y cautious manner on
a case-p-case basis and the coumust be caeful to male cetain tha nothing is done thavould upset

the stieme of disibution set out in the bankptcy legislation.

(d) The Purchaser Must Be Bankupt or a Recever Must Have BeenAppointed

S. 81.1 does notpply unless the pehaser is bankipt or unless aecever has beenppointed A
bankupt peson is one Wwo has made an assignment in bapksy or against whom a eceving order
has been madeThe requirement of a bankiptcy or the @pointment of aecever as a prcondition to
the opeation of s. 81.1 is ey relevant where some érm of judicial or steutory stey is in efect ly rea
son of insoleng proceedings.The efect of sub stas is often to pvent the ppointment of aacev-
er or the bankiptay of the puchaser In the contet of proceedings under tH@CAA in Re:Woodward’s8
the Biitish Columbia Supme Courwas faced with anplicaion where the suppliex requested the er
ation of a tust fund viich would be equal to the moneyaralue of gpods supplied within the thyr day

peiiod prior to the ganting of theCCAAorder The cout held tha the cedion of the tust fund vould

8 Re:Woordward’s Ltd (1993),100 DL.R. (4h) 133, (herinafterWoodward’s).



-18

give supplies an adantaye over other ceditors of Woodward’s. It also held thiathere was no justita
tion for the cedion of the tust fund @art from s. 81.1 and theeation of the tust fund would not seve
to maintain the stas quo kot it would gve supplies an undir advantage over other ceditors. In adli-
tion, credion of the tust fund vould hinder thegoganizdion by diverting funds otherwise necesgdor

the reoganizdion.

Alternatively, where a supplier isdfced with a gyposal or a notice of intention to nea#t poposal under
the BIA, supplies can bing an gplicaion under s. 69(4) of thBIA to lift the sty imposed This would
allow the supplier to eithempgoint a ecever or petition the pehaser into bankiptoy and theefore tale
advantaye of the s. 81.1 pvisions. The lifting of a sty under s. 69.4 is not an easy task to accomplish and
a heay burden of poof will be on the suppliefThis is &ident in the wrds of distice Rrey in BruceAgra
Foodswhetre it was held thiathe pupose of s. 81.1 is to @iect the unpaid suppliegainst the urdir con

sequences of liquidian but not to disupt re-oganizdions poposed plguant to thalA.

() WhenA Demand Is Presented The Goods Must Be InThe Rossession OThe Purchaser,
Trustee Or Recerer

It has been held thavhere the @ods ¢taimed ly the supplies were in possession of a thipaty tha
was not a wstee and not a priraser or €cever (the thid paty was a varehouse holding a possesgor

lien under theRegair and Stoage LiensAct) s. 81.1 has nopplication.®

) When The Demand Is Pesentedl he Goods Must Be Identifable And Must Not Have
Been Fully Paid For

Identification of the gods ¢aimed ly the supplier is dical to the opeation of s. 81.1.The orus is
on the supplier to edthish, on a balance of pbabilities, tha the gods ae identifable. The identifca-
tion need not bempaent on thedce of the gods (i.e, there is no necessityf seral numbes of other
distinctve stampsthough these auld be adlantageous). Identi€ation can come rm recods sub as

invoices, purchaser aders and fom the &idence of a epresentive of the supplier or pahases.

9 Thomson Consumer Eleotrics Canada Incv. The Consumes’ Distiibuting Inc (Recever of) (1996)43 C.BR.
(3d) 77 (Ont. Gen. i) [Commecial List]
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Section 81.1 does not canfa boad discetion on the courto male a gnenl equitdle adjustment
between ¢aimants and theustee Nor can the cotiallocae the @ods on the assumption thad stod

Is sold frst. The items wvich ae to be takn pusuant to s. 81.1 ust themseles be identiéble.

Co-mingling of gods is &tal to the supplies request. It has been held tivehere concentted
orange juice flom one supplier as poued into \at which contained concerated oange juice fom other
supplies, the goods supplied &m the irst supplier could not be iden&tl within the meaning of s.

81.110

(g9 WhenA Demand Is PresentedThe Goods Must Be InThe Same Stte As They Were On
Delivery

There aea ged mary ways in which the“state” of a gpod mg be alteed subsequent to its dedry

to a puchaser so as to dedt s. 81.1. Some of these Inde but ae not limited to:

I) the goplication of a pocess to the@pds suhb tha its ptysical haracterstics ae modifed.
For instancea good ma be moldedcut, shgped frozen,etc;

i) the integrity of the good ma be etained ot the god itself m& be dvided into smaller pas.
For example a dum of motor oil mg be emptied and the oil placed into smaller container

iii) packaging may be adled altered or emoved;

iv) the good supplied mabe installed orixed to other gods suh as to become an accession to
tha other god;

v) the good supplied mabe dtached or dfixed to eal popety sud as to becomextures;

vi) the goods supplied mabe co-mingled with otherapds sub as the inhant quality of the
component gods ae lost in the mass;

vii) the goods supplied mabe damged; and

viii) the processes of nare mg intercede to alter the dof a“living” good For instancethe

seedling mg become aldwer, the shipped dde may have died

10 BruceAgra Foods,supm. Note 8
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Definitive pinciples br the detaninaion of when the st of a @od is alteed will evolve on a case-
by-case basis. One decision conssdidie issue of hether theemoval of kulk shink-wrap constitutes
a dhang to the pakaging of goods and not ahange to the stie of the gods themsebks. It has been
held tha the emoval of the shink-wrap does not constitute dange of the stee of the @ods br the pur

poses of the sectior.

(h)  When Demand Is Pesented The Goods Must Not Hae Been Resold\t Arm’s LengthAnd
Cannot Be SubjectTo Any Agreement For SaleAt Arm’s Length

At the time when witten demand is @sented under s. 81.1 theogls nust not hae been esold &
am’s length nor be subject to agreement ér sale aam’s length. Sections 3 and 4 of the BIA deal
with am’s length tansactions. €&sons elaed to eab other within the meaning of s. 4ealleemed not
to deal with ede other aam'’s length. If an greement of sale has been eatkrinto ly the ddétor &
am’s length pior to the @pointment of a trstee or @écever, amendments or adions to the greement
by the tustee or ecever will not teminae the greement or tak avay the exemption to s. 81.1.
However, where the contact for the sale of gods to a thul paty was \ague and uncéain and &ll shot
of the equirements ér a lgyal contact,it has been held th#here was not a saletam’s length vihere-
in the ceditor made demanaif the etum of its gpodsl2 In tha casethe ceditor was theefore enti
tled to the etum of its gpod or pgment br them. In adition, if the goods hae been completglpaid
for by the détor the rghts under s. 81.1 cannot beeeised

4, Given the Deiciencies of Section 81.1How Does a Supplier Potect Itself?

A careful examindion of the equirements under s. 81.&veals thait is only in very specifc cases
tha it will afford suficient piotection to @ents tha are unpaid supplie: To the atent tha clients ae
willing to be poactive in oder to &oid the pitalls of becoming an unpaid supplier tlildwing stiate-

gies should bedpt in mind:

11 Thomson Consumer Eleotiics Canada Incv. Consumes Distiibuting Inc (Recever of), supma, Note 12

12 scalbania (Tustee of) Wiedgewood Village Estaes Ltd(1989),74 C.BR. (N.S) 97 (C.A.) on a lez to ppeal to
S.C.C.,refused
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i) wherever possike, seiial numbes should beecoded on inoices to help identify @ods. Once
goods become co-mingled with those of other suppb&d cannot be posigly identified,
seizue will be impossite.

i) when pgments ae receved from trouded customes they should not necesshr be
caegorized as COD unless thosem the tems greed In the &#sence of angieement to the
contrary, payments should bepplied to the oldest outstanding/@ices. This way, outstanding
indebtedness wed to the supplier is most halyy allocaed to the mostecenty shipped gods
thereby maximizing the alue of gods ecoverable under s. 81.1.

lii) as soon as thelient becomesware of the dbtor's bankuptcy or recevership the tent
should detenine whether it has delered within the last thity days, goods which remain unpaid
If so, the dient should consider visiting its custongepiemisesidentifying their gpods vhich ae
available for seizue under s. 81.1 andgsenting demanaf repossession ofapds in the

stautory form to the tustee orecever without dels.

(a) Purchase Mong Secuity Inter ests (PMSIS)

The best adce, of course to dients who wish to &oid the pithlls of being an unpaid suppli@nd
therefore an unseced ceditor, is to obtain someofm of secuity. Particulary in the case of supplier
of inventoy and equipmentprovincial pesonal popety legislation (in Ontaio the Personal Popety
Secuity Act) provide for PMSI's. The best method of sedog the inteest of a seller of @pds sold on
credit is or the puchaser of sut goods to enter into a sedyragreement under kich the puchaser
grants to the seller a PMSI in theagls supplied or to be supplied the seller A PMSI is a special kind

of secuity interest ganted to a p&y who etends cedit to enale the puchaser to puhase the gods.

Provided tha all necessarsteps ae talen to fuly comply with the povisions of thePPSA the
PMSI will have piority over the inteests of all other editors in tha collateral of the puchaserwhether
those ceditors ae secued or unseced, including those seced paties tha had egistered inancing

staements gainst the pwhaser pior to the egistration of a fnancing steement ly the PMSI holder
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Once a PMSI is obtained and @@n piocedual requirrments a met,no adlitional secuty documen
tation will be required to secle the pgment br future shipments. & practical puposesa PMSI nust
be ceded ly a signed secily agreement. The secuty agreement can be dited to ceae both a gn
eral secutty interest in all of the puhasers assets and a PMSI in the ctdlal supplied ki the seller
Alternatively, and moe commory for inventoly supplies, it can be dafted to ceade only a PMSI in the
collateral supplied lg the seller A creditor can obtain a PMSI in anventoly or in ary other collaeral
it supplies orihances. The gpods thaa ceditor will usualy take secuty in are inventory, equipment

and consumerapds.

(b) Consignment Goods

Another ley way for a supplier toaid the pithlls of being an unseced ceditor is to supm goods
on a consignment basis. lbgds ae delvered on consignmenthe elaionship betveen the paies is not
one of \vendor and pwhaser kit of consignor and consignee and title to theds contines in the con
signor Whether theg is a“‘consignment greement’or a“sale greement’is a question of l& and the
burden of poving tha a consignmentgreement gists is on the consignoiThe cout will look at vari-
ous elements of theainsaction to detarine if the ficts amount to a consignment sitoa. Although the
intention of the pdres is elevant,it would be up to a couto look & the facts and deterine wha the
true intent of the péies was & the time of the ainsaction. This intent will theefore be detemnined ly
the substance and the conduct of théigsrThe following have been held to be inditas of a tue con

signment greement:
1. the vords‘on consignmentappear on the woice and thex ae no tems of pgment;
2. a consignee is dinailly engaged in the bisiness of selling thoseqatucts vinich were
provided to him;
3. the consignee as gven possession of thegds br the pupose of sale;

4. the consignee as to legp the gods and the pceeds of sale of thedgds sparate from other
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goods and pmceeds of sale of otheogds and the@pds ae caried as consignmenbgds in the

consignees books;
5. the consignee as pemitted to sell the gods br sud piice as the consigneevsdit;
6. & regular intewals,the consignor lreded the gods on hand;

7. after selling the @pds the consigneeas to account to the consignor the poceeds of sale

after deducting his or hemm compension;
8. the consignee as ony obliged to account to the consignar goods thawere sold;

9. the consignor had thght a ary time to the edaim of the @ods,and the consignee had the

comespondingight & ary time to etum the gods;
10. ary unsold gods had to beetumed to the consignor

Wherever piactical,it is adsisable for the supplier to conduct a seaof ary registered secued cedr
tors and equest thiasud creditors a&knowledge thd goods ae being supplied to the customer on consign
ment and thiasud goods ae not subject to the editor's secuty agreement.While this st@ is not neces
saly to esthlish a tue consignmentt may prevent sut creditors from laer challengng the \alidity of the

consignment aangement with the customer in theeat of the customes’bankuptoy or insohengy.

If the consignee becomes bamgt or insolent and the greement isdund to be in the nare of a
true consignment then the consignor is entitled to possession of e gpods wich can be identiéd.
If the goods hae been soldthe consignor is entitled to thegoeeds theof to the gtent tha they are
identifiable or tacedle. To the atent tha the consigneda@pds ae not identifable or the poceeds &
untracedle, the consignor becomes ardorary unsecued ceditor of the bankipt estée with respect to

sudh goods and/or amounts.
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CONCLUSION

Practitiones often do not ha the luxuy of time when called upon toige adiice to dients con
ceming insoheng mdters. It is theefore impotant tha legal adrisors ae ale to estalish quikly and
with cetainty the elevant facts. Using the tips dedoed in this pper, the pactitioner will knav who to
call, what questions to ask andhost impotantly, whether and to het extent a esponsike professional
owes olligations to his unseced dient. In adlition, the pactitioner will be &le to adiise as to \wether
the supplier has grmright to redaim its gpods. khally, some sugestions ag ofered as to \&ys in which
the dient can aoid these ctumstances in the futeir

All of the above will endle the pactitioner to anser the questions:

1.“Can | contirue to suppt and on vha terms?”;

2.“How can | get my mone/ or goods bak?”; and

3. “How can | &oid this in the futug"?

Armed with the Bove anaysis andin paticular, the highlightedTips”, the pactitioner can com

fortably provide the pactical adice the supplierlent wants and needs.



